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OPINION

Wallach, Judge:

I
INTRODUCTION

Plaintiff Gallant Ocean (Thailand) Co., Ltd. (‘‘Gallant’’) appears
before the court on its Motion for Judgment Upon the Agency Record
pursuant to USCIT Rule 56.2, challenging an aspect of the United
States Department of Commerce’s (‘‘Commerce’’ or ‘‘Department’’)
findings in Certain Frozen Warmwater Shrimp from Thailand: Final
Results and Final Partial Rescission of Antidumping Duty Adminis-
trative Review, 72 Fed. Reg. 52,065 (September 12, 2007) (‘‘Final Re-
sults’’). This court has jurisdiction pursuant to 28 U.S.C. § 1581(c).
Because Commerce’s determination was supported by substantial
evidence and in accordance with law, it is sustained and judgment is
entered for the Defendant United States.
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II
BACKGROUND

In April 2006, Commerce initiated the administrative review of
the antidumping duty order on certain frozen warmwater shrimp
from Thailand for 145 companies. Notice of Initiation of Administra-
tive Reviews of the Antidumping Duty Orders on Certain Frozen
Warmwater Shrimp from Brazil, Ecuador, India and Thailand, 71
Fed. Reg. 17,819 (April 7, 2006). The period of review was August 4,
2004 to January 31, 2006. Id. Commerce asked Gallant, and all
other companies for which a review was requested, to submit a
quantity and value (‘‘Q&V’’) questionnaire, available on Commerce’s
website, on or before April 28, 2006. Id. at 17, 829. Thirty-two com-
panies including Gallant did not timely respond. Certain Frozen
Warmwater Shrimp From Thailand: Preliminary Results and Par-
tial Rescission of Anti-Dumping Duty Administrative Review, 72
Fed. Reg. 10,669, 10,673 (March 9, 2007) (‘‘Preliminary Results’’).

Commerce provided the unresponsive companies with a second op-
portunity in May 2006. Id. Commerce informed them in correspon-
dence that a ‘‘failure to respond to this questionnaire may result in
the Department’s deeming your company uncooperative in this pro-
ceeding. In such case, the Department may assign your company an
antidumping duty margin using adverse inferences in accordance
with’’ 19 U.S.C. § 1677e(b). Letter from Shawn Thompson, Program
Manager, Office 2, AD/CVD Operations, U.S. Department of Com-
merce, to Representatives of Non-Cooperating Companies (‘‘To
Whom it May Concern’’), Re: 2004–2006 Administrative Review of
the Antidumping Duty Order on Certain Frozen Warmwater Shrimp
from Thailand (May 11, 2006), Public Record (‘‘P.R.’’) 144. Six compa-
nies including Gallant did not timely respond to this subsequent re-
quest. Preliminary Results, 72 Fed. Reg. at 10,673.

On March 9, 2007, Commerce found that the unresponsive compa-
nies ‘‘withheld requested information and significantly impeded the
proceeding.’’ Preliminary Results, 72 Fed. Reg. at 10,673. Commerce
preliminarily determined that these companies, including Gallant,
‘‘did not act to the best of their abilities . . . because they failed to re-
spond to the Department’s requests for information. Therefore, an
adverse inference is warranted in selecting from the facts otherwise
available with respect to the companies.’’ Id. Pursuant to 19 U.S.C.
§ 1677e(b), Commerce selected an adverse facts available (‘‘AFA’’)
antidumping margin for the unresponsive companies. Id. The De-
partment ‘‘preliminarily assigned a rate of 57.64 percent, which is
the highest rate alleged in the petition, as adjusted at the initiation
of the less-than-fair value (LTFV) investigation.’’ Id.

Commerce set forth its rationale for selecting the petition margin
to be the AFA rate in the Preliminary Results. Because this rate re-
lied upon secondary evidence, it had to be reasonably corroborated.
19 U.S.C. § 1677e(c). Commerce explained its corroboration as hav-
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ing compared the petition margin to the transaction-specific margins
calculated for the three mandatory respondent companies: Good
Luck Product Co., Ltd. (‘‘Good Luck Product’’), Thai I-Mei Frozen
Foods Co., Ltd. (‘‘Thai I-Mei’’), and Pakfood Public Company Limited
and its affiliated subsidiaries (collectively ‘‘Pakfood’’).1 Preliminary
Results, 72 Fed. Reg. at 10,669–70.

Commerce preliminarily found the 57.64 percent petition rate to
be ‘‘reliable and relevant because the petition rate fell within the
range of individual transaction margins calculated for the manda-
tory respondents.’’ Id. at 10,673. Commerce explained that both Good
Luck Product and Pakfood had multiple transactions with margins
higher than the petition rate, although Commerce did exclude one
Thai I-Mei margin higher than 57.64 percent for being aberrational.
Memorandum from Brianne Riker, Analyst, Office 2, AD/CVD Op-
erations, U.S. Department of Commerce, to The File through Shawn
Thompson, Program Manager, Office 2, AD/CVD Operations, Re:
Corroboration of Adverse Facts Available for the Preliminary Results
in the 2004–2006 Administrative Review of Certain Frozen
Warmwater Shrimp from Thailand (February 28, 2007), P.R. 475,
Confidential Record (‘‘C.R.’’) 134 (‘‘Preliminary AFA Corroboration
Memo.’’), at 1. The Department further found that the 57.64 percent
petition margin was ‘‘sufficiently adverse so as to induce coopera-
tion’’ and stated an inability ‘‘to find any information that would dis-
credit the selected AFA rate.’’ Preliminary Results, 72 Fed. Reg. at
10,673–74.

On March 27, 2007, Gallant submitted a completed Q&V question-
naire to Commerce. Final Results, 72 Fed. Reg. at 52,066. Commerce
rejected this questionnaire as untimely pursuant to 19 C.F.R.
§ 351.302 and returned it to Gallant on April 2, 2007. Id.; Letter
from James Maeder, Director, Office 2, Office of AD/CVD Operations,
U.S. Department of Commerce, to Robert Gosselink, Trade Pacific
PLLC, Re: Antidumping Duty Administrative Review on Certain
Frozen Warmwater Shrimp from Thailand (April 2, 2007), P.R. 495.
Gallant thereafter requested that Commerce not apply the petition
margin as the AFA rate. See Gallant Ocean (Thailand) Co., Ltd. Cor-
roboration Case Brief (April 16, 2007), at 1–2, C.R. 143. Gallant con-
tended that Commerce erred in its preliminary formulation by: em-
ploying transaction specific margins that were aberrational,
reviewing sales from the mandatory respondent companies that did
not corroborate the 57.64 percent AFA rate, and selecting sales for

1 The Pakfood Public Company Limited affiliated subsidiaries are Asia Pacific (Thailand)
Company Limited, Chaophraya Cold Storage Company Limited, Okeanos Company Lim-
ited, and Takzin Samut Company Limited (collectively ‘‘Pakfood’’). Certain Frozen
Warmwater Shrimp From Thailand: Preliminary Results and Partial Rescission of Anti-
dumping Duty Administrative Review, 72 Fed. Reg. 10,669, 10,670 (March 9, 2007) (‘‘Pre-
liminary Results’’).
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comparison that were atypical. Id. at 2–4. According to Gallant, the
sales that Commerce used did not represent normal transactions of
Good Luck Product, Thai I-Mei and Pakfood because of their product
type, sale quantities, or costs. Id.

On September 12, 2007, Commerce published its final determina-
tion formally assigning the 57.64 percent AFA rate to Gallant and
the other non-cooperating companies. Final Results, 72 Fed. Reg. at
52,068. Commerce reiterated its preliminary findings that: Gallant
had not acted to the best of its ability, an adverse inference was war-
ranted in selecting facts otherwise available, 57.64 percent was the
highest margin alleged in the petition as adjusted, and the AFA rate
was sufficiently adverse to induce cooperation. Id. In addition to its
initial efforts to corroborate the 57.64 percent petition rate, Com-
merce undertook additional corroboration in support of the Final Re-
sults. Id. at 52,068; Memorandum from Stephen J. Claeys, Deputy
Assistant Secretary for Import Administration, U.S. Department of
Commerce, to David M. Spooner, Assistant Secretary for Import Ad-
ministration, U.S. Department of Commerce, Re: Issues and Deci-
sion Memorandum for the Antidumping Duty Administrative Review
on Certain Frozen Warmwater Shrimp from Thailand – August
2004, through January 31, 2006 (September 5, 2007), P.R. 532 (‘‘Fi-
nal Decision Memo.’’) cmt. 2, at 8–9, n.3.

Prior to formalizing the 57.64 percent AFA rate, Commerce con-
cluded that the petition margin was sufficiently corroborated. Id.
cmt. 2, at 8. Commerce stated that the ‘‘margin falls within the
range of transaction-specific margins calculated for the mandatory
respondents’’. Id. at 6; Memorandum from Brianne Riker, Analyst,
Office 2, AD/CVD Operations, U.S. Department of Commerce, to The
File through Shawn Thompson, Program Manager, Office 2, AD/CVD
Operations, Re: Final Results of the 2004–2006 Review of Certain
Frozen Warmwater Shrimp from Thailand: Corroboration Analysis
(September 5, 2007), C.R. 152, P.R. 535 (‘‘Final Corroboration Analy-
sis’’), at 1. The Department determined that the volumes of the
transactions it examined were neither atypical nor had an aberra-
tional effect on the margin calculations. Id. at 2. Commerce ex-
plained that that the AFA rate was based on both representative
transactions and official United States import statistics. Final Deci-
sion Memo. cmt. 2 at 8–9. Dissatisfied with the 57.64 percent AFA
rate, Gallant timely initiated the present challenge to that aspect of
the Final Results.

III
STANDARD OF REVIEW

This court will uphold an administrative antidumping determina-
tion unless it is ‘‘unsupported by substantial evidence on the record,
or otherwise not in accordance with law.’’ SKF United States v. INA
Walzlager Schaeffler KG, 180 F.3d 1370, 1374 (Fed. Cir. 1999) (quot-
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ing 19 U.S.C. § 1516a(b)(1)(B)(i)). ‘‘Substantial evidence is more
than a mere scintilla. It means such relevant evidence as a reason-
able mind might accept as adequate to support a conclusion.’’ Aimcor,
Ala. Silicon, Inc. v. United States, 154 F.3d 1375, 1378 (Fed. Cir.
1998) (quoting Matsushita Elec. Indus. Co. v. United States, 750 F.2d
927, 933 (Fed. Cir. 1984)). ‘‘The possibility of drawing two inconsis-
tent conclusions from the evidence does not prevent an administra-
tive agency’s finding from being supported by substantial evidence.’’
Consolo v. Fed. Mar. Comm’n, 383 U.S. 607, 620, 86 S. Ct. 1018, 16
L. Ed. 2d 131 (1966). In determining the existence of substantial evi-
dence, a reviewing court must consider ‘‘the record as a whole, in-
cluding evidence that supports as well as evidence that ‘fairly de-
tracts from the substantiality of the evidence.’ ’’ Huaiyin Foreign
Trade Corp. (30) v. United States, 322 F.3d 1369, 1374 (Fed. Cir.
2003) (quoting Atl. Sugar, Ltd. v. United States, 744 F.2d 1556, 1562
(Fed. Cir. 1984)). While the court must consider contradictory evi-
dence, ‘‘the substantial evidence test does not require that there be
an absence of evidence detracting from the agency’s conclusion, nor
is there an absence of substantial evidence simply because the re-
viewing court would have reached a different conclusion based on
the same record.’’ Cleo Inc. v. United States, 501 F.3d 1291, 1296
(Fed. Cir. 2007) (citing Universal Camera Corp. v. NLRB, 340 U.S.
474, 487–88, 71 S. Ct. 456, 95 L. Ed. 456 (1951)).

When evaluating Commerce’s statutory interpretation the court
uses a two step analysis, first examining whether Congress has ‘‘di-
rectly spoken to the precise question at issue.’’ Chevron U.S.A. Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837, 842, 104 S. Ct. 2778,
81 L. Ed. 2d 694 (1984). If this is the case, courts then must ‘‘give
effect to the unambiguously expressed intent of Congress.’’ Id. at
842–43; see Household Credit Servs. v. Pfennig, 541 U.S. 232, 239,
124 S. Ct. 1741, 158 L. Ed. 2d 450 (2004). If instead Congress has
left a ‘‘gap’’ for Commerce to fill, the agency’s regulation is ‘‘given
controlling weight unless [it is] arbitrary, capricious, or manifestly
contrary to the statute.’’ Chevron, 467 U.S. at 843–44. Additionally,
in matters of statutory construction this court will show ‘‘great defer-
ence to the interpretation given the statute by the officers or agency
charged with its administration.’’ Udall v. Tallman, 380 U.S. 1, 16,
85 S. Ct. 792, 13 L. Ed. 2d 616 (1965). The agency’s construction
need not be the only reasonable one or even the same result this
court would have reached had the question arisen in the first in-
stance in a judicial proceeding. Id. (citing Unemployment Comp.
Comm’n of Alaska v. Aragon, 329 U.S. 143, 153, 67 S. Ct. 245, 91 L.
Ed. 136 (1946)). It is not the court’s duty to ‘‘weigh the wisdom of, or
to resolve any struggle between, competing views of the policy inter-
est, but rather to respect legitimate policy choices made by the
agency in interpreting and applying the statute.’’ Suramericana de
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Aleaciones Laminadas, C.A. v. United States, 966 F.2d 660, 665 (Fed.
Cir. 1992).

IV
DISCUSSION

A
Overview Of The AFA Statute

Commerce is entitled to make adverse inferences in its antidump-
ing duty investigation when it determines that an interested party
has ‘‘failed to cooperate by not acting to the best of its ability to com-
ply with a request for information.’’ 19 U.S.C. § 1677e(b). The AFA
rate may be generated using information from: ‘‘(1) the petition, (2) a
final determination in the investigation . . . , (3) any previous re-
view . . . , or (4) any other information placed on the record.’’ Id. The
Department selects a proxy rate that represents a ‘‘reasonably accu-
rate estimate of the respondent’s actual rate, albeit with some
built-in increase intended as a deterrent to non-compliance.’’ F. Lii
De Cecco Di Filippo Fara S. Martino S.p.A. v. Borden, Inc., 216 F.3d
1027, 1032 (Fed. Cir. 2000) (‘‘De Cecco’’). Commerce is afforded ex-
traordinary but not unlimited deference in formulating this AFA
rate, as the Federal Circuit explains:

In the case of uncooperative respondents, the discretion
granted by the statute appears to be particularly great. . . .
[T]his court has repeatedly held that Commerce’s special exper-
tise makes it the ‘‘master’’ of the anti-dumping law, entitling its
decisions to great deference from the courts. Thus, factual de-
terminations supporting anti-dumping margins are best left to
the agency’s expertise. . . . Commerce is in the best position,
based on its expert knowledge of the market and the individual
respondent, to select adverse facts that will create the proper
deterrent to non-cooperation with its investigations and assure
a reasonable margin. Commerce’s discretion in these matters,
however, is not unbounded. . . . [T]he purpose of section
1677e(b) is to provide respondents with an incentive to cooper-
ate, not to impose punitive, aberrational, or uncorroborated
margins.

Id. at 1032 (citations omitted).
In formulating an AFA rate using secondary information, Com-

merce must, ‘‘to the extent practicable, corroborate that information
from independent sources that are reasonably at [its] disposal.’’ 19
U.S.C. § 1677e(c). ‘‘The statute does not prescribe any methodology
for corroborating secondary information.’’ Mittal Steel Galati S.A. v.
United States, 491 F. Supp. 2d 1273, 1278 (CIT 2007). Legislative
history and implementing regulations provide that such information
is to have ‘‘probative value.’’ Id. at 1275 (citing Uruguay Round
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Agreements Act Statement of Administrative Action, H.R. Doc. No.
103–316, at 870 (1994), reprinted in 1994 U.S.C.C.A.N. 4040, 4199
(‘‘SAA’’)); 19 C.F.R. § 351.308(d). ‘‘Commerce assesses the probative
value of secondary information by examining the reliability and rel-
evance of the information to be used.’’ Mittal Steel, 491 F. Supp. at
1278. Commerce may in its corroboration examine: ‘‘published price
lists, official import statistics and customs data, and information ob-
tained from parties during the instant investigation or review.’’ SAA
at 870, 1994 U.S.C.C.A.N. at 4199; 19 C.F.R. § 351.308(d). ‘‘Com-
merce’s determination of [AFA] rates must be legal, reasonable, and
supported by evidence, but is unfettered by absolute numerical limi-
tations.’’ Universal Polybag Co., Ltd. v. United States, 577 F. Supp.
2d 1284, 1301 (CIT 2008).

B
The Parties’ Contentions

Gallant presents a narrow question for review. As it explains:

Gallant Ocean does not dispute that it should have responded
to the Commerce Department’s request for Q&V data and that
it is appropriate for Gallant Ocean’s rate to be based on adverse
facts available. The record shows, however, that in the Final
Results, the transaction-specific margins for the mandatory re-
spondents that Commerce attempted to use to corroborate the
petition were aberrational, punitively high, and did not reflect
the margins of the mandatory respondents.

Memorandum of Points and Authorities in Support of Gallant
Ocean’s Motion for Judgment Upon the Agency Record (‘‘Plaintiff ’s
Motion’’) at 5. ‘‘By failing to adequately corroborate’’ the 57.64 per-
cent AFA rate, Gallant contends that ‘‘Commerce ignored the judicial
mandate that the AFA rate have a rational relationship to commer-
cial practices in the particular industry.’’ Id. at 7. Gallant argues
that ‘‘Commerce focused its analysis on whether information showed
that the AFA margin it selected had been discredited rather than
sufficiently questioning whether the sales used for corroboration
purposes were ‘normal,’ representative sales.’’ Id. at 15 (emphasis re-
moved). Defendant counters that the 57.64 percent AFA rate is sup-
ported by substantial evidence.2

2 Defendant United States does not, and need not, counter Plaintiff Gallant Ocean (Thai-
land) Co., Ltd.’s (‘‘Gallant’’) lone reference to the ‘‘arbitrary, capricious, or . . . abuse of dis-
cretion’’ standard. See Memorandum of Points and Authorities in Support of Gallant
Ocean’s Motion for Judgment on the Agency Record (‘‘Plaintiff ’s Motion’’) at 7. This court
has recognized that the standard may merely rephrase the ‘‘substantial evidence and in ac-
cordance with law’’ standard. See Fujian Mach. & Equip. Imp. & Exp. Corp v. United States,
25 CIT 1150, 1156, 178 F. Supp. 2d 1305 (2001). Moreover, the Federal Circuit holds that
AFA rates are to be reviewed using the substantial evidence standard. Ta Chen Stainless
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C
The AFA Rate Is Supported By Substantial Evidence And Is

In Accordance With Law

1
Commerce Acted In Accordance With Law

Commerce lawfully assigned an AFA rate to Gallant. After Gallant
missed two deadlines for compliance, Commerce determined that
Gallant did not act to the best of its ability in failing to timely ‘‘re-
spond to the Department’s requests for information.’’3 Preliminary
Results, 72 Fed. Reg. at 10,673. Gallant contends that its tardy sub-
mission of the questionnaire to Commerce precludes imposition the
57.64 percent AFA rate. See Reply by Gallant Ocean (Thailand) Co.,
Ltd., to Defendant’s Response in Opposition to Plaintiff ’s Rule 56.2
Motion for Judgment Upon the Agency Record (‘‘Plaintiff ’s Reply’’) at
13–14. There is no evidence supporting Gallant’s claim that its fail-
ure to comply was ‘‘not deliberate and its attempts to cooperate, al-
though untimely, were sincere.’’4 Id. at 11. Moreover, it is simply not
relevant. Gallant concedes that it failed to timely submit the re-
quested information, Plaintiff ’s Motion at 5, thereby triggering the
application of an AFA rate pursuant to 19 U.S.C. § 1677e(a)(2)(A),
(b).5 Once Commerce properly determines that a respondent is unco-
operative, it need not factor the circumstances in formulating an
AFA rate. See Heveafil Sdn. Bhd. v. United States, 58 Fed. Appx.
843, 849–50 (Fed. Cir. 2003) (unpublished) (‘‘While the antidumping
statute distinguishes between respondents who have not cooperated
and those who have, neither the statute nor the pertinent regula-
tions address the weight to be given to different degrees of
cooperation. . . . [T]here is no established formula requiring less ad-
verse margins when respondents have been partially cooperative.’’).
Similarly, Gallant’s position that ‘‘it had absolutely nothing to gain

Steel Pipe, Inc. v. United Sates, 298 F.3d 1330, 1335 (Fed. Cir. 2002).
3 The statute provides four bases for the application of determinations on the basis of the

facts available. 19 U.S.C. § 1677e(a)(2)(A)-(D). Gallant withheld ‘‘information that has been
requested by the administering authority.’’ Id. § 1677e(a)(2)(A). Therefore, the court need
not consider the ‘‘significantly impedes’’ basis, id. § 1677e(a)(2)(C), that was additionally re-
lied upon by the United States Department of Commerce (‘‘Commerce’’), Preliminary Re-
sults, 72 Fed. Reg. at 10,674.

4 The court does not view Commerce’s returning of Gallant’s untimely questionnaire as
support for this proposition. See Letter from James Maeder, Director, Office 2, AD/CVD Op-
erations, U.S. Department of Commerce, to Robert Gosselink, Trade Pacific PLLC, Re: Anti-
dumping Duty Administrative Review of Certain Frozen Warmwater Shrimp from Thailand
(April 2, 2007), Public Record (‘‘P.R.’’) 495.

5 Gallant cannot claim that its untimely attempt to cooperate prevents the imposition of
any adverse facts available (‘‘AFA’’) rate because ‘‘the statute does not contain an intent
element. . . . The statutory trigger for Commerce’s consideration of an adverse inference is
simply a failure to cooperate to the best of respondent’s ability, regardless of motivation or
intent.’’ Nippon Steel Corp. v. United States, 337 F.3d 1373, 1383 (Fed. Cir. 2003).
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from its own lack of cooperation’’, Plaintiff ’s Reply at 14,6 is both un-
supported in the record and irrelevant in the formulation of an AFA
rate for a non-cooperating respondent.7

2
The 57.64 Percent AFA Rate Is Supported by Substantial

Evidence

Commerce formulated the AFA rate by selecting the highest mar-
gin alleged in the petition, as adjusted. Preliminary Results, 72 Fed.
Reg. at 10,673 The AFA statute explicitly authorizes Commerce to
use the ‘‘petition’’ when a respondent is uncooperative. 19 U.S.C.
§ 1677e(b)(1). Gallant alleges that Commerce improperly selected
the 57.64 percent petition margin based upon an absence of informa-
tion to discredit the rate. Plaintiff ’s Motion at 15. The Department
acknowledges initially taking this approach. Preliminary Results, 72
Fed. Reg. at 10,674; Final Decision Memo. cmt. 2, at 8. Commerce
may begin its AFA rate selection by ascertaining whether the peti-
tion margin is discredited, provided that the rate is ultimately sup-
ported by substantial evidence. This starting point is appropriate
where Commerce has incomplete information due to non-compliance.
See Shanghai Taoen Int’l Trading Co., Ltd. v. United States, 29 CIT
189, 199, 360 F. Supp. 2d 1339 (2005). ‘‘To corroborate the petition
margin,’’ the Department compared it to the rates calculated for
Good Luck Product, Thai I-Mei and Pakfood, and found that the pe-
tition ‘‘rate fell within the range of individual transactions margins
calculated for the mandatory respondents.’’ Preliminary Results, 72
Fed. Reg. at 10,673.

After reviewing actual sales of Good Luck Product and Pakfood,
Commerce found multiple transaction-specific margins ‘‘within the
range of the AFA rate, but slightly lower’’ and several others ‘‘higher
than 57.64 percent.’’ Memorandum from Brianne Riker, Analyst, Of-
fice 2, AD/CVD Operations, U.S. Department of Commerce, to The
File through Shawn Thompson, Program Manager, Office 2, AD/CVD
Operations, Re: Corroboration of Adverse Facts Available Rate for

6 Gallant misplaces reliance on Mittal Steel Galati S.A. v. United States, 491 F. Supp. 2d
1273 (CIT 2007). There, the court sustained an AFA rate greater than the margin that Com-
merce preliminarily selected after ‘‘Plaintiff ’s conduct led Commerce to infer that Plaintiff ’s
actual dumping rate was higher.’’ Id. at 1278. However, Mittal Steel does not hold that the
extent to which a respondent benefits from its failure to cooperate is relevant in the AFA
formulation, as Gallant implies. See Reply by Gallant Ocean (Thailand) Co., Ltd., to Defen-
dant’s Response in Opposition to Plaintiff ’s Rule 56.2 Motion for Judgment on the Agency
Record (‘‘Plaintiff ’s Reply’’) at 13–14.

7 The court does not construe legislative history that an objective of the AFA rate is to
‘‘ensure that the party does not obtain a more favorable result by failing to cooperate than if
it had cooperated fully’’ as making the potential gain to an uncooperative respondent rel-
evant in the AFA rate formulation. Uruguay Round Agreements Act Statement of Adminis-
trative Action, H.R. Doc. No. 103–316, at 870 (1994), reprinted in 1994 U.S.C.C.A.N. 4040,
4199.
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the Final Results in the 2004–2006 Administrative Review of Cer-
tain Frozen Warmwater Shrimp from Thailand (September 5, 2007),
C.R. 153 (‘‘Final Corrobroation Memo.’’), at 1. With respect to Thai
I-Mei, Commerce excluded a single outlier,8 and found the remaining
margins within the range of the AFA rate. Preliminary AFA Corrobo-
ration Memo. at 1. In all, Commerce relied upon nineteen transac-
tions of Good Luck Product, Thai I-Mei and Pakfood within the
range of the petition margin to support the 57.64 percent AFA rate.
See Final Corroboration Analysis at 1, Attachments 2–4. This data
includes sales identified by Commerce subsequent to the Prelimi-
nary Results in response to Gallant’s concerns. Final Corrobration
Memo at 1.9 [[ The margins for the nineteen transactions ranged
from approximately 50 percent to 130 percent. Final Corroboration
Analysis, Attachments 2–4. ]]

This court has sustained Commerce’s comparison to transaction-
specific margins of other respondents as an appropriate means to
corroborate AFA rates. See, e.g., NSK Ltd. v. United States, 28 CIT
1535, 1561–62, 346 F. Supp. 2d 1312 (2004), aff ’d, 481 F.3d 1355
(Fed. Cir. 2007); Shanghai Taoen, 29 CIT at 199. The 57.64 percent
AFA rate was ‘‘corroborated by actual sales data.’’ Ta Chen Stainless
Steel Pipe, Inc. v. United Sates, 298 F.3d 1330, 1339 (Fed. Cir. 2002)
(‘‘Ta Chen’’). Commerce compared this petition rate with multiple ac-
tual sales, whereas the Federal Circuit in Ta Chen sustained an AFA
rate for an uncooperative respondent that was based upon a single
transaction. Id. Gallant argues that because Ta Chen involves sales
information of the plaintiff, as opposed to other companies, the hold-
ing is not relevant for 19 U.S.C. § 1677e(c) corroboration purposes.
Plaintiff ’s Reply at 10–13 (citing Ta Chen Stainless Steel Pipe, Inc. v.
United States, 24 CIT 841, 846 (2000)). The court does not agree that
Ta Chen is distinguishable on this basis and instead finds the prece-
dent applicable to AFA rate corroboration using actual sales data, ir-
respective of whether those transactions involve the plaintiff or sec-

8 Gallant argues that the lack of analysis supporting the exclusion of this one transaction
establishes the 57.64 percent AFA rate being unsupported by substantial evidence. Plain-
tiff ’s Motion at 11 n.3; Plaintiff ’s Reply at 4. This Thai I-Mei Frozen Foods Co., Ltd. (‘‘Thai
I-Mei’’) margin was [[ extremely high, many ]] times the petition margin. Memorandum
from Brianne Riker, Analyst, Office 2, AD/CVD Operations, U.S. Department of Commerce,
to The File through Shawn Thompson, Program Manager, Office 2, AD/CVD Operations,
Re: Corroboration of Adverse Facts Available for the Preliminary Results in the 2004–2006
Administrative Review of Certain Frozen Warmwater Shrimp from Thailand (February 28,
2007), P.R. 475, Confidential Record (‘‘C.R.’’) 134. The court finds that its exclusion by Com-
merce is self-explanatory and does not render the petition rate unsubstantiated.

9 The seven additional transaction-specific margins percents are [[ a little higher and a
little lower than the 57.64 AFA rate. ]] Memorandum from Brianne Riker, Analyst, Office 2,
AD/CVD Operations, U.S. Department of Commerce, to The File through Shawn Thomp-
son, Program Manager, Office 2, AD/CVD Operations, Re: Corroboration of Adverse Facts
Available for the Preliminary Results in the 2004–2006 Administrative Review of Certain
Frozen Warmwater Shrimp from Thailand (September 5, 2007), C.R. 153, at 1.
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ondary information under 19 U.S.C. § 1677e(c). See Ta Chen, 298
F.3d at 1339– 40.

Commerce sufficiently corroborated the 57.64 percent AFA rate.
The statute qualifies the obligation as ‘‘to the extent practical’’, 19
U.S.C. § 1677e(c); ‘‘the corroboration requirement itself is not man-
datory when not feasible.’’ NSK, 28 CIT at 1561–62. After comparing
the rate to industry statistics, Commerce concluded that the petition
margin ‘‘was not based on a unique or unusual set of circumstances
that would render it unrepresentative of the experience of a typical
shrimp importer from Thailand.’’ Final Decision Memo. cmt. 2 at 8.
Commerce thereby ‘‘assure[d] itself that the margin it applie[d] is
relevant, and not outdated, or lacking a rational relationship to’’ Gal-
lant. Ferro Union, Inc. v. United States, 23 CIT 178, 205, 44 F. Supp.
2d 1310 (1999). In formulating the 57.64 percent AFA rate, Com-
merce neither ‘‘overreach[ed] reality,’’ Ta Chen, 298 F.3d at 1340 (ci-
tation omitted), nor made a mere assumption, Ferro Union, 23 CIT
at 205.

The nineteen transactions within range of the petition margin and
compared to industry statistics demonstrate that Commerce did not
improperly ‘‘ ‘cherry pick’ select sales arbitrarily’’ as a means of cor-
roboration. NSK, 28 CIT at 1556 (citation omitted). The 57.64 per-
cent AFA rate has both a ‘‘relationship to commercial practices in the
particular industry,’’ D & L Supply Co. v. United States, 113 F.3d
1220, 1223–24 (Fed. Cir. 1997), and a ‘‘basis in reality,’’ De Cecco, 216
F.3d at 1034. The AFA rate was therefore not selected solely and im-
permissibly for punitive purposes as Gallant alleges. See Plaintiff ’s
Motion at 7. ‘‘While Commerce may have chosen the . . . rate with an
eye toward deterrence, Commerce acts within its discretion so long
as the rate chosen has a relationship to the actual sales information
available.’’ Ta Chen, 298 F.3d at 1340.

Gallant contends that Commerce erred in failing to corroborate
the AFA rate ‘‘with representative margins of the mandatory respon-
dents.’’ Plaintiff ’s Motion at 13. Gallant emphasizes that the nine-
teen transaction-specific margins used comprise only [[ a very small
percentage ]] of all sales reported by Good Luck Product, Thai
I-Mei10 and Pakfood for the review period. Id. at 12. Gallant argues
that because this fraction does not ‘‘represent a significant portion of
the transactions that occurred during the period of review,’’ the sales
within range of the petition rate should be disregarded as ‘‘high-
margin transactions [that] are the exception rather than the rule.’’
Id. at 10–11 (quoting PAM, S.p.A. v. United States, 495 F. Supp. 2d
1360, 1371–72 (CIT 2007) (citations omitted) (emphasis removed)).
However, this court recently sustained an AFA margin based upon
actual sales of cooperating respondents being ‘‘in a range above and

10 Gallant calculates the two Thai I-Mei sales used for corroboration as representing ‘‘a
scant [[ very small ]] percent of all Thai I-Mei sales.’’ Plaintiff ’s Motion at 11.
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near the AFA rate chosen,’’ notwithstanding an argument that the
‘‘low number’’ of these transactions constituted ‘‘evidence of its
unreliability.’’ Universal Polybag, 577 F. Supp. 2d at 1298–99, 1301.
Defendant is correct that ‘‘Ta Chen now controls this issue.’’ Defen-
dant’s Opposition to Plaintiff ’s Motion for Judgment Upon the
Agency Record (‘‘Defendant’s Opposition’’) at 13. Ta Chen establishes
that Commerce need not consider the portion of sales represented by
transaction-specific margins used for corroboration. See Ta Chen,
298 F.3d at 1339–40; Pam, S.p.A. v. United States, Slip Op. 08–75,
2008 Ct. Int’l Trade LEXIS 73, at *11 (July 9, 2008) (‘‘Pam II’’).

Gallant claims that Commerce should not have used certain
Pakfood and Good Luck Product sales because their atypical vol-
umes rendered them aberrational.11 See Plaintiff ’s Motion at 18–20.
Prior to the Final Results, Commerce in response undertook detailed
analyses of each corroborating margin and ‘‘found they were based
on representative transactions.’’ Final Corroboration Analysis at 2,
Attachments 1–4. The Department concluded that:

Good Luck Product and Pakfood reported multiple U.S. sales
transactions with volumes in the same range or smaller than
the transactions used in the corroboration analysis. . . .
Therefore, we do not find that the quantities in question are
unusually smaller or atypical. In addition, we note that the
margins varied greatly for transactions of similar volumes to
those used for corroboration purposes. Thus, we disagree with
Gallant Ocean that the margins calculated for the sales trans-
actions in question were driven by the volume of those sales.

Final Decision Memo. cmt. 2, at 9 (citation omitted).
This volume analysis supports the 57.64 percent petition margin

being selected as the AFA rate. As with the number of corroborating
transactions, there is no numerical requirement with respect to the
volumes of those sales. Universal Polybag, 577 F. Supp. 2d at 1299–
1301 (rejecting an argument that ‘‘the low . . . volume of individual
transaction margins’’ used for corroboration invalidated the AFA
rate).

Gallant challenges Commerce’s use of the Pakfood transactions be-
cause half ‘‘were not normal sales of subject merchandise, but in-
stead were [[ Product A ]].’’ Plaintiff ’s Motion at 16. Gallant claims
that they [[ are priced differently ]] and therefore should not be used
for AFA rate corroboration purposes. Id. Commerce initially excluded
[[ Product A ]] based on the absence of a reasonable methodology to
include such sales, but expressed an expectation to reexamine the is-

11 Gallant challenges one Good Luck Product sale as being a shipment of only [[ a small
weight ]] and all twelve Pakfood sales for comprising only [[ a very small percentage ]] of all
shrimp that Pakfood sold to the United States during the period of review. Plaintiff ’s Mo-
tion at 18, 19–20.
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sue. Notice of Final Determination of Sales at Less Than Fair Value
and Negative Final Determination of Critical Circumstances: Certain
Frozen and Canned Warmwater Shrimp From Thailand, 69 Fed.
Reg. 76,918 (December 23, 2004), attached Issues and Decision
Memorandum for the Antidumping Duty Investigation of Certain
Frozen and Canned Warmwater Shrimp from Thailand cmt. 4. Com-
merce subsequently stated that it would use Pakfood’s sales of
[[ Product A ]] for comparison purposes, (Preliminary Results, 72
Fed. Reg. at 10,674), despite the merchandise not being identical.

Inclusion of Pakfood’s sales of [[ Product A ]] does not detract from
the substantial evidence supporting the 57.64 percent AFA rate.
Commerce addressed this concern by referencing the absence of evi-
dence to indicate such sales being under-representative and empha-
sizing that it ‘‘did not rely solely on margins calculated for Pakfood,’’
but those of the other mandatory respondents that Gallant did not
allege were of ‘‘unusual merchandise’’. Final Decision Memo. cmt. 2
at 9. Gallant concedes that [[ Product A is included within the scope
of the order ]]. Plaintiff ’s Motion at 16. More compelling, however, is
Commerce’s specific matching in advance of the Final Results, of the
merchandise types. Preliminary Results, 72 Fed. Reg. at 10,674.12

Commerce does not need to replicate the precise business activi-
ties of a non-cooperating respondent in formulating the AFA rate.
See Nat’l Candle Ass’n v. United States, 29 CIT 365, 372, 366 F.
Supp. 2d 1318 (2005) (Commerce not required ‘‘to apply product-
specific margins’’); Reiner Brach GMBH & Co. KG v. United States,
26 CIT 549, 565–66, 206 F. Supp. 2d 1323, 1338–39 (2002) (AFA rate
need not consider a non-cooperating respondent’s unique ‘‘product
line’’ and ‘‘sales revenue’’). Therefore, Commerce did not err in cor-
roborating the AFA rate with either the Pakfood margins involving [[
Product A ]] or the one other Pakfood transaction and two Good Luck
Product sales that consisted of [[ Product B ]]. As with [[ Product A ]],
the antidumping order scope encompasses [[ Product B ]]. Prelimi-
nary Results, 72 Fed. Reg. at 10,671–72.

Gallant acknowledges that Commerce responded to some of the
concerns raised during the administrative process. Plaintiff ’s Motion
at 6. Gallant contends that the Department improperly ignored a
specific challenge to four Pakfood transactions of shrimp sold in one-
pound bags. Id. at 17; Plaintiff ’s Reply at 9. Gallant believes that
these four sales had unusually high normal values, as it claims to be
demonstrated by them having the highest total costs of any of
Pakfood’s products sold during the period of review. Id. Nevertheless,
Commerce analyzed every Pakfood transaction and found each to be

12 Gallant asks the court to disregard this explanation by Commerce as improperly post
hoc. Plaintiff ’s Reply at 7. However, a statement in the Preliminary Results remains part of
the record irrespective of whether it is reiterated by Commerce in subsequent documenta-
tion formalizing the AFA rate.
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sufficiently representative in advance of the Final Results. Final
Corroboration Analysis at 2, and Attachments 1, 3. Even if the one-
pound bag sales are not used for corroboration, the fifteen remaining
margins comprise substantial evidence supporting the 57.64 percent
AFA rate in accordance with Ta Chen. For these reasons, despite
Commerce’s failure to directly address Gallant’s one-pound bag argu-
ment, the selection of the petition margin as the AFA rate is sup-
ported by substantial evidence.

Gallant attempts to discredit the 57.64 percent AFA rate with reli-
ance on the 4.31 percent rate that Commerce calculated for the coop-
erating selected respondents. Plaintiff ’s Motion at 21–22 (citing Fi-
nal Results, 72 Fed. Reg. at 52,069). However, the margin ultimately
applied to the cooperating respondents does not cast doubt upon an
AFA rate that is supported by substantial evidence. See Universal
Polybag, 577 F. Supp. 2d at 1298–1301 (rejecting argument based on
a ‘‘large gap between the petition rate and the dumping margin cal-
culated by Commerce for any cooperative respondents’’ (citation
omitted)). Moreover, the Federal Circuit upheld an AFA rate where
the corroborative data reflects actual sales as opposed to the rate ul-
timately imposed for cooperating respondents. See Ta Chen, 298 F.3d
at 1340.

Gallant also attempts to support its position with reference to the
overall dumping margins for the mandatory respondents ranging be-
tween 2.58 and 10.75 percent. Plaintiff ’s Motion at 10–11 (citing Fi-
nal Results, 72 Fed. Reg. at 52,069). Gallant claims that, ‘‘[t]here-
fore, it is apparent that any transaction margins higher than (or
slightly lower) than 57.64 percent are aberrant.’’ Id. at 10–11. How-
ever, as Defendant observes, necessarily ‘‘there will be sales above
and below the average.’’ Defendant’s Opposition at 12. Furthermore,
Gallant’s position would give companies having transactions above
the range of the mandatory respondents a disincentive to cooperate
with Commerce so that they can obtain the benefit of a lower mar-
gin.

Gallant proposes alternate approaches that it believes Commerce
should have employed in formulating the AFA rate. Gallant suggests
that Commerce articulate both the criteria for determining why mar-
gins are excluded and its application to each transaction-specific
margin in the corroboration analysis.13 Plaintiff ’s Motion at 20. Gal-
lant details methodologies it believes to be appropriate. See id. at

13 Gallant finds support for this approach in Nat’l Steel Corp. v. United States, 18 CIT
1126, 870 F. Supp. 1130 (1994). Plaintiff ’s Motion at 20. The court there remanded for Com-
merce to articulate criteria as Gallant proposes. Nat’l Steel Corp., 18 CIT at 1133. However,
as Defendant points out, Nat’l Steel Corp. predates Ta Chen. Defendant’s Opposition to
Plaintiff ’s Motion for Judgment Upon the Agency Record (‘‘Defendant’s Opposition’’) at 13.
Commerce is now able to corroborate AFA margins using actual transaction data rather
than having to articulate criteria for determining when rates are aberrant. See Ta Chen,
298 F.3d at 1339–40.
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20–22 (the highest margin within a band that represents at least ten
percent of the margins);14 Plaintiff ’s Reply at 5–6 (the highest mar-
gin within one standard deviation of the mean). However, because of
Gallant’s ‘‘noncooperation,’’ it ‘‘cannot pick and choose which rate it
feels would be more appropriate in the circumstance.’’ NSK, 28 CIT
at 1562.

Gallant hindered Commerce’s antidumping investigation by fail-
ing to timely submit the Q&V questionnaire and was warned about
the consequences of non-compliance. ‘‘Ultimately, respondents have
the responsibility of creating an adequate record.’’ Id. at 1558. AFA
‘‘cases operate in a world of less-than-perfect information.’’ PAM,
S.p.A. v. United States, 577 F. Supp. 2d 1318, 1321 (CIT 2008) (deny-
ing reconsideration of Pam II by rejecting the argument that Ta
Chen is undermined by Exxon Shipping Co. v. Baker, 128 S. Ct.
2605, 171 L. Ed. 2d 570, 76 U.S.L.W. 4603 (2008)15). Commerce need
not speculate as to the actual rate had the respondent cooperated.
See SAA at 870, 1994 U.S.C.C.A.N. at 4199. Commerce is only re-
quired to formulate an AFA rate that is supported by substantial evi-
dence and in accordance with law. Ta Chen, 298 F.3d at 1335. This
standard is met by the 57.64 percent AFA rate that Commerce ap-
plied to Gallant.

V
CONCLUSION

For the above stated reasons, Commerce’s determination in Cer-
tain Frozen Warmwater Shrimp from Thailand: Final Results and
Final Partial Rescission of Antidumping Duty Administrative Re-
view, 72 Fed. Reg. 52,065 (September 12, 2007) is AFFIRMED.

14 Gallant references three 1999 antidumping proceedings in which Commerce employed
this methodology. Plaintiff ’s Motion at 21. Defendant in response informs the court that
‘‘[t]his is not current practice. Commerce has since established a practice of using actual
transaction specific margins of other respondents for corroboration.’’ Defendant’s Opposition
at 16. The court need not review a methodology previously employed by Commerce to for-
mulate an AFA rate because Commerce has ‘‘broad discretion to change its methodology,’’
Nat’l Steel Corp., 18 CIT at 1130, provided that ‘‘a methodology consistent with its statutory
authority’’ is ultimately employed, Allied-Signal Aerospace Co. v. United States, 28 F.3d
1188, 1191 (Fed. Cir. 1994).

15 The U.S. Supreme Court held that the maximum award of punitive damages allowed
under maritime law was equal the jury’s award of compensatory damages. Exxon Shipping
Co. v. Baker, 128 S. Ct. 2605, 171 L. Ed. 2d 570, 76 U.S.L.W. 4603 (2008).
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OPINION

This matter is before the Court on motions for judgment upon the
agency record brought by plaintiff Nucor Corporation (‘‘Nucor’’),
plaintiff-intervenor, AK Steel Corporation (‘‘AKS’’), and plaintiff-
intervenor United States Steel Corporation (‘‘USS’’) (collectively,
‘‘Plaintiffs’’ or ‘‘Domestic Producers’’), pursuant to USCIT Rule 56.2.
Plaintiffs challenge the negative determinations by the United
States International Trade Commission (‘‘Commission’’ or ‘‘ITC’’) in
the five-year sunset reviews pursuant to 19 U.S.C. § 1675(c)(1)1 of
the countervailing duty order on hot-rolled steel products from
South Africa and revocation of the antidumping duty orders on hot-
rolled steel products from Kazakhstan, Romania, and South Africa.

1 19 U.S.C. § 1675(c)(1) provides:

5 years after the date of publication of . . . a countervailing duty order . . . an antidump-
ing duty order . . . the Commission shall conduct a review to determine, in accordance
with section 1675a of this title, whether revocation of the countervailing or antidumping
duty order . . . would be likely to lead to continuation or recurrence of dumping or a
countervailable subsidy . . . and of material injury.
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JURISDICTION

The Court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (2000)
and 19 U.S.C. § 1516a(a)(2)(A)(i)(I) and (B)(iii) (2000).

BACKGROUND

In August and November 2001, the Commission determined that
an industry in the United States was materially injured by reason of
subsidized imports of hot-rolled steel products from Argentina, In-
dia, Indonesia, South Africa, and Thailand, and by reason of less
than fair value imports from hot-rolled steel products from Argen-
tina, China, India, Indonesia, Kazakhstan, Netherlands, Romania,
South Africa, Taiwan, Thailand, and Ukraine. See Hot Rolled Steel
Products From Argentina and South Africa, Inv. Nos. 701–TA–404
and 731–TA–898 and 905 (Final), USITC Pub. 3446 (Aug. 2001) (PR
65); Hot Rolled Steel Products From China, India, Indonesia,
Kazakhstan, The Netherlands, Romania, South Africa, Taiwan,
Thailand, and Ukraine, Inv. Nos. 701–TA–405–408 and 731–TA–
899–904 and 906–908 (Final), USITC Pub. 3468 (Nov. 2001) (PR 66)
(collectively, ‘‘Original Determinations’’).2 During the period Septem-
ber through December 2001, the United States Department of Com-
merce (‘‘Commerce’’) published countervailing duty (‘‘CVD’’) orders
on Argentina, India, Indonesia, South Africa, and Thailand, and an-
tidumping duty (‘‘AD’’) orders on Argentina, China, India, Indonesia,
Kazakhstan, Netherlands, Romania, South Africa, Taiwan, Thai-
land, and Ukraine. See Hot-Rolled Steel Products From Argentina,
China, India, Indonesia, Kazakhstan, Romania, South Africa, Tai-
wan, Thailand, and Ukraine, USITC Pub. 3956, Inv. Nos. 701–TA–
404–408 and 731–TA–898–902 and 904–908, at I–2 (review) (Oct.
2007)(PR 453).

On August 1, 2006, the Commission instituted five-year reviews of
the orders on hot-rolled steel products from Argentina, China, India,
Indonesia, Kazakhstan, Netherlands, Romania, South Africa, Tai-
wan, Thailand, and Ukraine (‘‘subject countries’’). See 71 Fed. Reg.
43,521–23 (August 1, 2006) (PR 3).

The final determinations were issued by the Commission on Octo-
ber 25, 2007 and were published in the Federal Register on October
31, 2007. See Hot Rolled Steel Products From Argentina, China, In-
dia, Indonesia, Kazakhstan, Romania, South Africa, Taiwan, Thai-
land, and Ukraine, 72 Fed. Reg. 61,676 (Oct. 31, 2007) (PR 441). The
determinations and views of the Commission are contained in Hot-
Rolled Steel Products From Argentina, China, India, Indonesia,
Kazakhstan, Romania, South Africa, Taiwan, Thailand, and

2 Hereinafter all documents in the confidential record will be designated ‘‘CR’’ and all
documents in the public record designated ‘‘PR.’’
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Ukraine (‘‘Final Determination’’ or ‘‘Views’’), USITC Pub. 3956, Inv.
Nos. 701–TA–404–408 and 731–TA–898–902 and 904–908 (review)
(Oct. 2007)(PR 453)(CR 427).

In the Final Determination, the Commission determined, inter
alia, that revocation of the orders against China, India, Indonesia,
Taiwan, Thailand, and Ukraine would be likely to lead to the con-
tinuation or recurrence of material injury to the domestic industry
within a reasonably foreseeable time.3 See Views at 3 (PR 453). With
respect to the orders against Argentina, Kazakhstan, Romania, and
South Africa, the Commission determined that their revocation
would not be likely to lead to the continuation or recurrence of mate-
rial injury to the domestic industry within a reasonably foreseeable
time. See id.

In the instant consolidated appeal, each Plaintiff challenges as-
pects of the ITC’s negative determinations for Kazakhstan, Roma-
nia, and South Africa.4 See Pl.’s R. 56.2 Mot. Summ. J. Agency R.
(‘‘Nucor’s Mem.’’); Mem. Supp. Mot. J. Agency R. AKS (‘‘AKS’s
Mem.’’); Mem. Supp. Mot. J. Agency Rule 56.2 USS (‘‘USS’s Mem.’’).
The Commission responds that its negative sunset determinations
are supported by substantial evidence and otherwise in accordance
with law, and requests that the Court affirm them. See Mem. Def.
ITC Opp’n Pls.’ Mot. J. Agency R. (‘‘ITC Mem.’’).

STANDARD OF REVIEW

When reviewing ITC determinations in sunset reviews ‘‘[t]he court
shall hold unlawful any determination, finding, or conclusion
found . . . to be unsupported by substantial evidence on the record, or
otherwise not in accordance with law.’’ 19 U.S.C. § 1516a(b)(1)(B)(i).
‘‘Substantial evidence is more than a mere scintilla.’’ Consol. Edison
Co. v. NLRB, 305 U.S. 197, 229 (1938). ‘‘Substantial evidence is ‘such
relevant evidence as a reasonable mind might accept as adequate to
support a conclusion.’ ’’ Huaiyin Foreign Trade Corp. (30) v. United
States, 322 F.3d 1369, 1374 (Fed. Cir. 2003) (quoting Consol. Edison
Co., 305 U.S. at 229). In determining the existence of substantial evi-

3 In its final results in the five-year review concerning the AD order on hot-rolled steel
from the Netherlands, Commerce revoked the order effective November 29, 2006. See Cer-
tain Hot-Rolled Carbon Steel Flat Products from the Netherlands; Final Results of the Sun-
set Review of Antidumping Duty Order and Revocation of the Order, 72 Fed. Reg. 35,220
(June 27, 2007). Accordingly, the Commission terminated its five-year review of hot-rolled
steel from the Netherlands effective June 27, 2007, and any imports from the Netherlands
were considered nonsubject imports for these determinations. See Hot-Rolled Steel Products
From the Netherlands, 72 Fed. Reg. 40,322 (July 24, 2007).

4 On November 28, 2007, Nucor and U.S. Steel filed separate appeals to the United
States Court of International Trade (‘‘CIT’’), which were assigned case nos. 07–00454 and
07–00461, respectively. On November 30, 2007, AKS filed its appeal to the CIT under case
no. 07–00463. On March 14, 2008, appeals brought by U.S. Steel and AKS were consoli-
dated with this action.
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dence, a reviewing court must consider ‘‘the record as a whole, in-
cluding evidence that supports as well as evidence that ‘fairly de-
tracts from the substantiality of the evidence.’ ’’ Huaiyin, 322 F.3d at
1374 (quoting Atl. Sugar, Ltd. v. United States, 744 F.2d 1556, 1562
(Fed. Cir. 1984)).

DISCUSSION

I. Statutory Framework

The Commission and Commerce are required to conduct sunset re-
views five years after publication of an antidumping duty or
countervailing duty order or a prior sunset review. See 19 U.S.C.
§ 1675(c)(1). In a five-year sunset review of an antidumping duty or
countervailing duty order, the Commission determines ‘‘whether re-
vocation of an order . . . would be likely to lead to continuation or re-
currence of material injury within a reasonably foreseeable time.’’ 19
U.S.C. § 1675a(a)(1).

In making its determination, the ITC must ‘‘consider the likely
volume, price effect, and impact of imports of the subject merchan-
dise on the [domestic] industry if the order is revoked.’’ Id. Specifi-
cally, it must take into account:

(A) its prior injury determinations, including the volume,
price effect, and impact of imports of the subject merchandise
on the industry before the order was issued . . . ,

(B) whether any improvement in the state of the industry is
related to the order . . . ,

(C) whether the industry is vulnerable to material injury if
the order is revoked . . . , and

(D) in an antidumping proceeding under section 1675(c) of
this title, the findings of the administering authority regarding
duty absorption under section 1675(a)(4) of this title.

Id.

II. Cumulation In Five-Year Reviews

In a sunset review, the Commission has discretion to cumulatively
assess the volume and effect of subject imports from several coun-
tries for purposes of the material injury analysis, so long as certain
threshold requirements are met.5 See 19 U.S.C. § 1675a(a)(7); State-

5 The Commission’s statutory authority for cumulation in sunset reviews is set out in 19
U.S.C. § 1675a(a)(7), which provides that:

[T]he Commission may cumulatively assess the volume and effect of imports of the sub-
ject merchandise from all countries with respect to which reviews under section 1675(b)
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ment of Administrative Action (‘‘SAA’’) accompanying H.R. Rep. No.
103–826(II), at 887, reprinted in 1994 U.S.C.C.A.N. 4040, 4212 (not-
ing that the ‘‘[n]ew section 752(a)(7) [1675a(a)(7)] grants the Com-
mission discretion to engage in a cumulative analysis.’’). Those
threshold requirements are that: (1) the five-year reviews com-
menced under section 1675(c) are initiated on the same day,6 (2) the
subject imports to be cumulated would be likely to compete with
each other and with domestic like products in the United States
market (‘‘reasonable overlap of competition prong’’); and (3) the Com-
mission has not determined that the subject imports to be cumulated
are likely to have no discernible adverse impact on the domestic in-
dustry (‘‘no discernible adverse impact prong’’).7 See 19 U.S.C.
§ 1675a(a)(7); Allegheny Ludlum Corp. v. United States, 30 CIT
1995, 1998–99, 475 F. Supp. 2d 1370, 1375 (2006).

Pursuant to this statutory authority, the Commission determined
to cumulate subject imports from Kazakhstan, Romania, and South
Africa (‘‘Mittal Countries’’) with each other, and to separately cumu-
late subject imports from China, India, Indonesia, Taiwan, Thailand,
and Ukraine (‘‘Other Cumulated Countries’’) with each other.8 See
Views at 20 (PR 453). In so doing, the Commission made the follow-
ing subsidiary findings: (1) the no discernible adverse impact excep-
tion to cumulation does not apply to the subject countries with the
exception of Argentina; (2) there would likely be a reasonable over-
lap of competition between subject imports from each country and
the domestic like product as well as among subject imports from
each country;9 and (3) based on the existence of unique conditions of
competition, subject imports from the Mittal Countries would not be

or (c) of this title were initiated on the same day, if such imports would be likely to com-
pete with each other and with domestic like products in the United States market. The
Commission shall not cumulatively assess the volume and effects of imports of the sub-
ject merchandise in a case in which it determines that such imports are likely to have no
discernible adverse impact on the domestic industry.
6 There is no dispute that this statutory requirement is satisfied here because all re-

views were initiated on the same day – August 1, 2006. See Views at 11 (PR 453).
7 ‘‘ ‘No statutory provision enumerates the factors to be considered by the ITC in making

the discernible adverse impact determination. In the absence of specific statutory guidance,
the ITC ‘‘ ‘generally considers the likely volume of the subject imports and the likely impact
of those imports on the domestic industry within a reasonably foreseeable time if the orders
are revoked.’ ’’ Cogne Acciai Speciali S.P.A. v. United States, 29 CIT 1168, 1173 (2005) (cita-
tion omitted).

8 The Commission also found that subject imports from Argentina are ineligible for cu-
mulation on the ground that they were likely to have no discernible adverse impact on the
domestic industry in the event of revocation. See Views at 20 (PR 453).

9 The ITC considers the following four factors to assess whether subject imports are
likely to have a reasonable competitive overlap with the domestic like product: ‘‘(1) the de-
gree of fungibility between products; (2) the presence of sales or offers to sell in the same
geographic markets; (3) the existence of common or similar channels of distribution; and (4)
the simultaneous presence of imports in the market.’’ Wieland Werke, AG v. United States,
13 CIT 561, 563, 718 F. Supp. 50, 52 (1989).
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likely to compete under similar conditions of competition with the
subject imports from the Other Cumulated Countries. See id.

Plaintiffs do not challenge the first two subsidiary findings, but
dispute the third subsidiary finding relating to the Commission’s
conditions of competition analysis. Their challenges generally fall
into the following three categories.10 First, they contend that the
Commission’s conditions of competition analysis is inconsistent with
the purpose of the cumulation provision. Second, they object to the
analytical framework employed by two of the Commissioners who
declined to cumulate subject imports from the Mittal Countries with
subject imports from the Other Cumulated Countries. Third, Plain-
tiffs argue that the Commission’s cumulation determination is not
supported by substantial evidence on the record. For the reasons set
forth below, the Court finds that the Commission’s cumulation deci-
sion is supported by substantial evidence and in accordance with
law.

A. Conditions of Competition Analysis

1. Plaintiffs’ arguments

Plaintiffs challenge the Commission’s cumulation decision on the
ground that the Commission’s determination to separately cumulate
subject imports from the Mittal Countries from the Other Cumu-
lated Countries is inconsistent with the purpose of the cumulation
statute. See AKS’s Mem. at 12–18; Nucor’s Mem. at 8–14; USS’s
Mem. at 8–11. Specifically, Plaintiffs complain that even though the
Commission found that the statutory factors for cumulation were
met such that (1) subject imports are not likely to have no discern-
ible adverse impact on the domestic industry in the event of revoca-
tion of the orders, and (2) these subject imports are likely to compete
with each other and with the domestic like product, the Commission
nevertheless determined to separately cumulate subject imports
from the Mittal Countries from those of the Other Cumulated Coun-
tries. See AKS’s Mem. at 19; Nucor’s Mem. at 9–10; USS’s Mem. at 8.
In so doing, Plaintiffs contend that the Commission ignored the pur-
pose of the cumulation provision, which is to prevent the ‘‘hammer-
ing effect’’ of unfair imports from multiple sources. See AKS’s Mem.
at 14; Nucor’s Mem. at 13; USS’s Mem. at 10–11.

Although Plaintiffs acknowledge that the Commission may exer-
cise discretion in its cumulation decision, they contend that its deci-
sion must be informed by the statutory text and legislative history.
See AKS’s Mem. at 13–14; Nucor’s Mem. at 13; USS’s Mem. at 11.
Because the Commission failed to consider the ‘‘hammering effect’’ of
subject merchandise from the Mittal Countries on the domestic in-

10 Where each Plaintiff makes substantially similar arguments, the Court will not ad-
dress each Plaintiff ’s argument separately.
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dustry in its conditions of competition analysis, Plaintiffs argue that
the Commission’s cumulation decision is contrary to law. See AKS’s
Mem. at 15–21; Nucor’ Mem. at 13–14; USS’s Mem. at 11.

2. ITC’s response

The ITC responds that the statute does not direct the Commission
to consider any particular factors when exercising its discretion to
cumulate, and that this Court has recognized the Commission’s wide
latitude in selecting the types of factors to consider. See ITC’s Mem.
at 11–12. The Commission disagrees with Plaintiffs’ argument that
ITC’s cumulation analysis is contrary to the purpose of cumulation
because it fails to account for the possible ‘‘hammering effect.’’ See id.
at 12. While acknowledging that Plaintiffs correctly state the pur-
pose of cumulation, the Commission argues that no statutory lan-
guage or legislative history mandates the Commission to consider
‘‘hammering effect’’ as an independent factor to be considered. See id.
at 12–13. The Commission states that its cumulation decision repre-
sents a reasoned exercise of its statutory discretion. See id. at 13–14.

B. Chairman Pearson and Commissioner Okun’s Analytical
Framework

In the Views, Chairman Pearson and Commissioner Okun em-
ployed a different analytical framework in their cumulation analysis
than the other Commissioners. These Commissioners state that:

while they consider the same issues discussed in this section in
determining whether to exercise their discretion to cumulate
the subject imports, their analytical framework begins with
whether imports from the subject countries are likely to face
similar conditions of competition. For those subject imports
which are likely to compete under similar conditions of compe-
tition, they next proceed to consider whether those imports are
likely to compete with each other and with the domestic like
product. Finally, if based on the analysis they intend to exercise
their discretion to cumulate one or more subject countries, they
analyze whether they are precluded from cumulating such im-
ports because the imports from one or more subject countries,
assessed individually, are likely to have no discernible adverse
impact on the domestic industry.

Views at 10, n. 36 (PR 453).

1. Plaintiffs’ argument

Plaintiffs contend that using their analytical framework, Chair-
man Pearson and Commissioner Okun did not consider the statutory
factors because they, in the first step, reached the decision that sub-
ject imports from the Mittal Countries were not likely to face similar
conditions of competition as the subject imports from the Other Cu-
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mulated Countries. See AKS’s Mem. at 28–30; Nucor’s Mem. at 15–
16; USS’s Mem. at 11–13. These Commissioners’ analysis, Plaintiffs
argue, contravenes the statute which requires the Commission to
conduct a no discernible adverse impact analysis and to consider
whether subject imports are likely to compete with each other and
with the domestic like product. See id.

2. ITC’s response

The ITC responds that these Commissioners considered all statu-
tory factors, but considered them in a different order from the other
Commissioners. See ITC’s Mem. at 14. In support, the ITC points to
its Views, in which it states that Commissioners Pearson and Okun
both ‘‘consider[ed] the same issues discussed in this section in deter-
mining whether to exercise their discretion to cumulate the subject
imports.’’ Views at 10 n.36 (PR 453). Noting that the statute does not
mandate a particular order for the ITC to consider the statutory fac-
tors, the Commission contends its cumulation analysis is consistent
with the statute. See ITC’s Mem. at 14–15.

C. Substantial Evidence

1. Plaintiffs’ arguments

Plaintiffs challenge the Commission’s cumulation decision on an
alternative ground that it is unsupported by record evidence. See
AKS’s Mem. at 21–28; Nucor’s Mem. at 17–21; USS’s Mem. at 13–19.
They note that the Commission primarily relies on one main fact,
the corporate affiliation amongst Mittal USA, Mittal Temirtau, Mit-
tal Galati, and Mittal SA, in concluding that the ArcelorMittal
Group companies will likely compete in the U.S. hot-rolled steel mar-
ket in a different manner than the industries in any of the other sub-
ject countries. See AKS’s Mem. at 21–22; Nucor’s Mem. at 17; USS’s
Mem. at 13–14.

Specifically, Plaintiffs point to the Commission’s reliance on the
testimony of an ArcelorMittal executive who stated that the market-
ing or commercial organization in the United States has to consent
to imports from foreign affiliates. See AKS’s Mem. at 21–22; Nucor’s
Mem. at 17–18; USS’s Mem. at 16. Plaintiffs argue that the testi-
mony upon which the Commission relies and the remaining record
evidence do not demonstrate that Mittal USA would have any incen-
tive or authority to withhold such consent in order to protect the do-
mestic manufacturing interests at the cost of the company as a
whole. See AKS’s Mem. at 22; Nucor’s Mem. at 18; USS’s Mem. at 16.
Thus, USS notes that Mittal USA’s veto power, even if true, ‘‘does
not show that [imports from the Mittal Countries] will not contrib-
ute to the combined hammering effect of subject imports.’’ USS’s
Mem. at 16.
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Indeed, Plaintiffs contend that the Commission ignored the fact
that ArcelorMittal’s aim is to maximize its total profits and the rate
of return of its shareholders, not necessarily those of each individual
facility or in each individual country. See AKS’s Mem. at 22; Nucor’s
Mem. at 18–19; USS’s Mem. at 16–17. As such, Plaintiffs argue that
if ArcelorMittal can produce and sell steel more profitably in
Kazakhstan, Romania, or South Africa than in the United States, it
will do so. See Nucor’s Mem. at 18–19; USS’s Mem. at 17. Plaintiffs
also complain that the Commission ignored the fact that subject im-
ports from the Mittal Countries will likely harm the U.S. industry as
a whole even if ArcelorMittal may not intend to harm its own U.S.
operations. See AKS’s Mem. at 22–23; Nucor’s Mem. at 20.

2. ITC’s responses

Defendant contends that Plaintiffs’ arguments are flawed because
they focus on the ultimate inquiry of whether subject imports will
harm the domestic industry and not the discretionary cumulation
decision. See ITC’s Mem. at 16. The ITC retorts that Plaintiffs ignore
the most pertinent factual finding at issue – the fact that Mittal
USA’s relationship with affiliated producers in the Mittal Countries
did not exist for producers in any of the other subject countries. See
id. at 16–17.

The Commission elaborates that it relied upon the corporate affili-
ation of the ArcelorMittal companies, evidence that ArcelorMittal op-
erates a unified sales network to manage sales in territories where
the Group is not a producer, and the testimony of an ArcelorMittal
executive regarding Mittal USA’s veto power over whether imports
from a sister foreign facility enter the U.S. market. See id. at 17–19.
In addition, the Commission cites to several CIT cases wherein the
Court affirmed the Commission’s determination to not cumulate
based on corporate affiliation. See id. at 19–20.

D. Analysis

1. The ITC’s conditions of competition analysis is sup-
ported by substantial evidence and is not contrary to
law

As previously noted, the Commission’s no discernible adverse im-
pact or reasonable overlap of competition findings are not challenged
here. At issue is whether the Commission’s determination to sepa-
rately cumulate subject imports from the Mittal Countries based on
its ‘‘conditions of competition’’ analysis is supported by substantial
evidence and in accordance with law.

The cumulation provision is unambiguous. Cumulation in sunset
reviews is discretionary. The cumulation provision does not require
the Commission to consider any particular factors, see 19 U.S.C.
1675a(a)(7), and the Commission ‘‘has wide latitude in selecting the
types of factors it considers relevant’’ in its cumulation analysis, Al-
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legheny, 30 CIT at 2005, 475 F. Supp. 2d at 1380. Indeed, even before
the enactment of the Trade and Tariff Act of 1984, which introduced
the statutory basis for cumulation, the Commission had substantial
discretion in determining whether to cumulate volume and effects of
imports. See Lone Star Steel Co. v. United States, 10 CIT 731, 734,
650 F. Supp. 183, 186 (1986). The prior law permitted cumulation
‘‘ ‘where the conditions of trade so warrant[ed].’ ’’ Wieland-Werke AG
v. United States, 31 CIT , , 525 F. Supp. 2d 1353, 1363–64
(2007)(quoting USX Corp. v. United States, 11 CIT 82, 87, 655 F.
Supp. 487, 491 (1987).

‘‘[D]iscretionary cumulation does not preclude the Commission
from considering any factor it considers relevant.’’ Allegheny, 30 CIT
at 2007, 475 F. Supp. 2d at 1378. Based on the statutory directive to
the ITC to consider whether subject goods would compete with each
other upon revocation of the order, this ‘‘Court has repeatedly al-
lowed the ITC to consider many factors related to difference in the
likely post-revocation conditions of competition.’’ U.S. Steel Corp. v.
United States, Slip Op. 08–82 at 7 (Aug. 5, 2008).

Nevertheless, the Commission’s discretion is not unfettered and
the Commission’s ‘‘exercise of discretion [must] be predicated upon a
judgment anchored in the language and spirit of the relevant stat-
utes and regulations.’’ Allegheny, 30 CIT at 1999, 475 F. Supp. 2d at
1376 (quoting Freeport Minerals Co. v. United States, 776 F.2d 1029,
1032 (Fed. Cir. 1985)). The purpose of cumulation is to stem ‘‘compe-
tition from unfairly traded imports from several countries simulta-
neously [which] often has a hammering effect on the domestic
industry . . . [that] may not be adequately addressed if the impact of
the imports are [sic] analyzed separately on the basis of their coun-
try of origin.’’ H.R. Rep. No. 100–40, part 1, at 130 (1987).

In its cumulation analysis, the Commission did not find that hot-
rolled steel from the subject countries, with the exception of Argen-
tina, is likely to have no discernible adverse impact on the domestic
industry. In addition, the Commission found likelihood of a reason-
able overlap of competition between imports of hot-rolled steel from
each subject country and the domestic like product, and among sub-
ject hot-rolled steel imports from each subject country. Nevertheless,
based on its ‘‘conditions of competition’’ analysis, the Commission
concluded that subject imports from the Mittal Countries ‘‘will likely
result in the ArcelorMittal Group companies competing in the U.S.
hot-rolled steel market in a different manner than the industries in
any of the other subject countries.’’11 Views at 18 (PR 453).

11 ‘‘Mittal USA, was created from the acquisition/consolidation of the assets of various
former steel companies, including Acme Steel, LTV, Bethlehem Steel, Ispat Inland, and
Weirton Steel. Mittal Steel Co., NV was formed in 2005, as the result of a merger between
Ispat International and LMN Holdings. In 2006, Mittal Steel Co. NV announced its merger
with Arcelor SA, creating a new entity ArcelorMittal; the legal completion of the merger be-
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Plaintiffs contend that the Commission’s conditions of competition
analysis is contrary to law because it ignores the purpose of the cu-
mulation provision. When analyzing a non-statutory factor, such as
the conditions of competition, Plaintiffs contend that the Commis-
sion must consider the ‘‘hammering effect’’ of unfair imports from the
subject countries. The Court disagrees. Nothing in the statutory lan-
guage requires the Commission to specifically consider the ‘‘ham-
mering effect’’ of unfairly-traded imports from multiple sources on
the domestic industry in its cumulation analysis as a separate factor.
If Congress had intended the Commission to consider ‘‘hammering
effect’’ as an independent factor in its discretionary cumulation
analysis, it would have done so. It did not as evidenced by the statu-
tory language and the legislative history. Although there is no doubt
that the purpose of the cumulation provision is to prevent the ‘‘ham-
mering effect,’’ Congress gave the Commission wide discretion in the
types of factors to consider. Therefore, the fact that the Commission
did not separately consider the ‘‘hammering effect’’ does not invali-
date its conditions of competition analysis. In addition, Plaintiffs
have not demonstrated that the Commission’s conditions of competi-
tion analysis is contrary to the purpose of cumulation such that it
fails to account for the ‘‘hammering effect.’’12

Moreover, the Commission’s cumulation determination, including
its conditions of competition analysis, is supported by substantial
evidence. The Commission relied on the testimony of an executive of
ArcelorMittal as to the way it operates a unified sales network to
‘‘manage[ ] sales in territories where the Group is not a producer’’
meaning that Mittal USA essentially has a ‘‘veto power’’ over
whether imports from a sister foreign facility enter the U.S. market.
Views at 17–18 (PR 453); see Transcript of Commission Hearing on
Hot-Rolled Steel Products, Inv. Nos. 701–TA–404–408 and 731–TA–
898–908 (review)(July 31, 2007 and August 1, 2007)(‘‘Tr.’’), at 218–19
(PR 253) (stating that the marketing or commercial organization in
the United States has to consent to imports from foreign affiliates).
The Commission further supported its cumulation decision with evi-
dence that Mittal Temirtau, Mittal Galati, and Mittal Steel SA, re-
spectively, account for virtually all production of subject merchan-
dise in Kazakhstan, Romania, and South Africa. See Views at 17 (PR

tween Mittal and Arcelor is expected by the end of 2007.’’ Views at 17, n.88 (PR 453) (cita-
tion to CR/PR omitted). The Court will refer to this newly formed entity as Mittal Steel Co.,
NV, Arcelor S.A., and ArcelorMittal interchangeably.

12 Plaintiffs AKS and USS seem to rely on the record evidence regarding likely volume of
imports from the Mittal Countries as conclusive evidence of the ‘‘hammering effect.’’ See
AKS’s Mem. at 15–18; USS’s Mem. at 16–19. However, basing the cumulation decision
solely on the likely volume of imports without further justification may constitute an imper-
missible circular analysis that relies on the same factors for refusal to cumulate as for an
ultimate negative injury determination. See Allegheny, 30 CIT at 2002–03, 475 F. Supp. 2d
at 1378–79.
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453). In addition, the Commission considered that Mittal USA is the
largest domestic producer of hot-rolled steel with six hot-rolled steel
facilities that account for a substantial share of domestic hot-rolled
steel production in 2006.13

Based on the evidence, the Commission reasonably concluded that
there is no similar relationship between any combination of U.S. pro-
ducers and subject producers that control all or virtually all produc-
tion in any of the remaining subject countries, and that subject hot-
rolled steel industries in Kazakhstan, Romania, and South Africa
will likely result in the ArcelorMittal Group companies competing in
the domestic market in a different manner than the industries in
any of the other subject countries.

Although Plaintiffs complain that the testimony of the ArcelorMit-
tal executive upon which the Commission relied is self-serving, it is
within the purview of the Commission to determine the weight to be
assigned to the evidence it evaluates. See U.S. Steel Group v. United
States, 96 F.3d 1352, 1357 (Fed. Cir. 1996). So long as the Commis-
sion’s choice of evidentiary weight has adequate basis, the Court
must defer to the Commission. See Nippon Steel Corp. v. United
States, 458 F.3d 1345, 1359 (2006). Here, the Commission chose to
give weight to the testimony of an ArcelorMittal executive as to
ArcelorMittal’s own operation of its sales network and Mittal USA’s
veto power, and reasonably concluded that subject imports from the
Mittal Countries would compete under different conditions of compe-
tition than those from the Other Cumulated Countries.14

2. Chairman Pearson and Commissioner Okun’s analytical
framework is not contrary to law

The Court finds no merit to Plaintiffs’ argument that Chairman
Pearson and Commissioner Okun’s analytical framework is contrary

13 The Court does not address whether corporate affiliation should not be the sole basis
upon which to determine whether to cumulatively assess subject countries because that is
not what the Commission has done here. As discussed, the Commission adequately sup-
ported its cumulation decision and its conditions of competition analysis with other compel-
ling facts that support its theory that the subject imports from the Mittal Countries will
likely compete in a different manner than the producers from the Other Cumulated Coun-
tries. Cf. Nucor Corp. v. United States, Slip Op. 08–74 at 15, n.5 (July 9, 2008) (cumulation
decision based on corporate affiliation, different trend in capacity data, and tariff barriers
in third-country markets); U.S. Steel Corp., Slip Op. 08–82 at 7, n.6 (cumulation decision
based on corporation affiliation as well as the differences in the product mixes and the rela-
tive importance of home market sales).

14 Plaintiffs also argue that: (1) ArcelorMittal’s aim is to maximize its total profits rather
than those of each individual facility or country and that if ArcelorMittal can produce and
sell steel more profitably in Kazakhstan, Romania, or South Africa than in the United
States, it will do so; and (2) the Commission ignored the fact that subject imports from the
Mittal Countries will likely harm the U.S. industry as a whole even if ArcelorMittal may
not intend to harm its own U.S. operations. The Court finds that these arguments are sub-
stantively related to the Commission’s volume determination rather than the cumulation
decision as discussed in further detail in section III below.
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to law. Plaintiffs contend that Chairman Pearson and Commissioner
Okun did not consider the statutory factors because they, in the first
step, reached the decision that subject imports from the Mittal
Countries were not likely to face similar conditions of competition as
the subject imports from the Other Cumulated Countries. Plaintiffs
argue that ‘‘the statute requires the Commissioners to consider
whether imports compete with one another and the domestic like
product, and further requires them to determine whether imports
from individual countries are likely to have no discernible adverse
impact on the domestic industry.’’ USS’s Mem. at 12.

At the outset, the Court notes that the identical analytical frame-
work has been previously met with approval by the Court of Interna-
tional Trade. See, e.g., Nucor Corp. v. United States (‘‘Nucor-CoRe
Steel’’), Slip Op. 08–141 (Dec. 23, 2008); U.S. Steel, Slip Op. 08–82 at
5–6, n.4. Certain plaintiffs in Nucor-CoRe Steel raised substantially
similar challenges as Plaintiffs do in the instant matter.15 The court
in that case found that ‘‘[s]tripped bare, [plaintiffs] argument is that
Chairman Pearson and Commissioner Okun chose to conduct their
cumulation analysis in a different order than [the other Commission-
ers].’’ Nucor-CoRe Steel, Slip Op. 08–141 at 40. Likewise, the Court
disagrees with Plaintiffs’ reading of Chairman Pearson and Commis-
sioner Okun’s cumulation analysis in the instant matter. The Com-
mission’s Views unequivocally state that ‘‘Chairman Pearson and
Commissioner Okun . . . consider[ed] the same issues discussed in
this section,’’ which includes the analysis of both statutory factors.
Views at 10 n.36 (PR 453).

Individual Commissioners ‘‘are not required to apply identical
analytical methodologies.’’ See Nucor-CoRe Steel, Slip Op. 08–141 at
42 (citing U.S. Steel, 96 F.3d at 1362 (stating that ‘‘[s]o long as the
Commission’s analysis does not violate any statute and is not other-
wise arbitrary and capricious, the Commission may perform its du-
ties in the way it believes most suitable.’’)). Moreover, nothing in the
statute requires the Commission to consider the factors in any par-
ticular order. See Nucor-CoRe Steel, Slip Op. 08–141 at 40. As such,
the Court rejects Plaintiffs’ challenge to these Commissioners’ ana-
lytical framework.

15 In support of its argument, Plaintiffs USS and Nucor cite Angus Chemical Co. v.
United States, 140 F.3d 1478, 1485 (Fed. Cir. 1998), wherein the United States Court of Ap-
peals for the Federal Circuit held that the Commission must consider all the statutory fac-
tors of volume, price, and impact in its injury test. See Nucor’s Mem. at 15–16; USS’s Mem.
at 12–13. AKS cites to Massachusetts v. EPA, 549 U.S. 497 (2007), for the proposition that
an agency must exercise its discretion in conformance with the authorizing statute. Both
cases were cited for the same proposition in the Nucor-CoRe Steel case, and the Court re-
jected plaintiffs’ arguments. The Nucor-CoRe Steel court distinguished Angus on the ground
that it involved a different statutory provision with different statutory language. Massachu-
setts was rejected on the ground that the statute at issue, the Clean Air Act, does not accord
the same wide discretion with which Congress imbued the Commission. This Court simi-
larly rejects both authorities on the same grounds.
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III. Likely Volume, Price Effect, And Impact
On The Industry

A. Volume

1. Statutory framework

Pursuant to 19 U.S.C. § 1675a(a)(1), the Commission must evalu-
ate ‘‘the likely volume, price effect, and impact of imports of the sub-
ject merchandise on the industry if the order is revoked.’’ In addition,
19 U.S.C. § 1675a(a)(2) provides:

In evaluating the likely volume of imports of the subject mer-
chandise if the order is revoked . . . the Commission shall con-
sider whether the likely volume of imports of the subject mer-
chandise would be significant if the order is revoked . . . either
in absolute terms or relative to production or consumption in
the United States. In so doing, the Commission shall consider
all relevant economic factors, including –

(A) any likely increase in production capacity or existing un-
used production capacity in the exporting country,

(B) existing inventories of the subject merchandise, or likely
increases in inventories,

(C) the existence of barriers to the importation of such mer-
chandise into countries other than the United States, and

(D) the potential for product-shifting if production facilities
in the foreign country, which can be used to produce the
subject merchandise, are currently being used to produce
other products.

Put simply, the Commission must determine whether, considering
the four economic factors set forth in subsections (A) through (D) of
the statute, it is ‘‘likely’’ that the volume of imports will be ‘‘signifi-
cant’’ if the unfair trade orders are revoked. See id. ‘‘Thus, in accor-
dance with the statute, in order to find sufficient volume for there to
be injury, the [Commission] must identify substantial evidence from
the record demonstrating that, should the orders be revoked, it is
likely that the volume of the subject imports entering the U.S. mar-
ket will be significant.’’ Nippon Steel Corp. v. United States, 29 CIT
695, 712, 391 F. Supp. 2d 1258, 1275 (2005) (citing 19 U.S.C.
§ 1675a(a)(2)).

In its Views, the Commission concluded that the volume of imports
from the Mittal Countries would not likely be significant in the
event of revocation of the orders. See Views at 46 (PR 453). Plaintiffs
contend that the Commission’s volume analysis is flawed because
the Commission: (1) relied on the notion that the producers from the
Mittal Countries will restrain imports based on their corporate affili-
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ation with Mittal USA; (2) made statements with regard to capacity
and capacity utilization that are unsupported by record evidence;
and (3) failed to adequately address the potential for market-
shifting, export orientation of the producers from the Mittal Coun-
tries, and third-country markets.

2. ArcelorMittal’s strategy

The Commission stated that:

ArcelorMittal Group’s strategy for its subsidiaries and trading
group is to supply home and regional markets, and not to serve
export markets where the Group is a producer, and that this
global marketing strategy limits the motivation of the subject
producers in Kazakhstan, Romania, and South Africa to signifi-
cantly increase shipments to the U.S. market . . . Mittal USA’s
control over the products that enter the U.S. market makes it
unlikely that any of the affiliated subject producers in
Kazakhstan, Romania, or South Africa will move aggressively
to capture U.S. market share or sell its products in a manner
that would have a negative effect on prices that Mittal USA re-
ceives.

Views at 44–45 (PR 453).

a) Nucor’s arguments

Nucor objects to the Commission’s volume finding based on the
Commission’s past reviews. See Nucor’s Mem. at 22–24. It argues
that in past reviews that the ITC found that an ArcelorMittal pres-
ence in subject countries would not inhibit significant volumes of
subject merchandise from re-entering the U.S. market. See id. at 23.
As such, Nucor contends the Commission made arbitrary and incon-
sistent determinations regarding general market dynamics without
an adequate explanation. See id. at 23–24.

Reiterating its profit maximization theory discussed in detail with
respect to cumulation, Nucor next argues that there is no rational
economic reason why the Mittal Countries’ producers will not ship
significant quantities of subject merchandise upon revocation of the
orders. See id. at 24. Nucor contends that they will do so to maximize
total global profits.

b) Plaintiff USS’s arguments

USS makes five separate arguments against the Commission’s vol-
ume determination focusing on ArcelorMittal’s business strategy. See
USS’s Mem. at 24–31. First, USS argues that the Commission’s
Views do not address the argument that imports from the Mittal
Countries would harm other domestic producers without harming
Mittal USA. See id. at 24–26.
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Second, USS disputes the Commission’s statement that ‘‘the na-
ture of the U.S. hot-rolled steel market, in which producers and im-
porters compete in nearly all geographic markets, makes significant
imports in any region of the country likely to have a disruptive im-
pact on the overall U.S. market; thus, it is a course that Mittal USA
is unlikely to pursue.’’ Views at 45 (PR 453). USS contends that the
data upon which the Commission relies do not support the Commis-
sion’s finding that significant imports in any region of the country
are likely to have a disruptive impact on the overall U.S. market. See
USS’s Mem. at 26–27.

Third, USS contends that even if it is true that Mittal USA would
suffer by reason of imports from the Mittal Countries, the Commis-
sion failed to consider whether the harm to Mittal USA would be
outweighed by the benefit to ArcelorMittal’s overall operations.16 See
id. at 27–28. In addition, USS describes two possible scenarios under
which ArcelorMittal could increase its overall profits in the U.S.
even if doing so caused the U.S. prices to fall.17 USS argues that the
Commission’s failure to address these points constitutes an error.

Fourth, USS points to the behavior of the Ispat organization, the
predecessor of ArcelorMittal, during the original investigation as a
basis for its position that the volume of subject imports from the Mit-
tal Countries is not likely to decline. See id. at 28–30. USS explains
that although Ispat owned a U.S. producer, Ispat Inland, Inc., and
also owned the sole hot-rolled steel producer in Kazakhstan, Ispat
Karmet (which is now Mittal Temirtau), U.S. imports from

16 In support, USS cites to the separate dissenting opinion of Commissioners Lane and
Pinkerton, who stated that:

At the hearing, Mr. Schorsch, the Chief Executive Officer of Flat Carbon-Americas for
Arcelor Mittal, testified that ‘‘the marketing or commercial organization’’ in the United
States would have to consent to imports from sister companies. We note that both Mr.
Schorsch and Mittal USA failed to identify the Arcelor Mittal entity or entities that exer-
cise influence over this ‘‘marketing or commercial organization.’’ It is entirely possible –
indeed likely given the interests of the Arcelor Mittal Group as a whole – that the deci-
sion to export to the United States would be based upon a balancing of costs to Mittal
USA against benefits to the exporting entity.

Dissenting Views at 52.
17 Scenario 1: A multinational company does not engage in unfair trade, and brings no

imports into this market. It sells 3 million NT of hot-rolled steel produced at its U.S. opera-
tions for a price of $550/NT. It makes a profit of $150/NT, or $450 million (3 million NT ×
$150/NT = $450 million).

Scenario 2: The same company sells 500,000 NT of hot-rolled steel at a dumped or subsi-
dized price, causing the average U.S. price to fall from $550/NT to $520/NT. Because the
unfairly-traded goods carry a lower cost, the profit on these imports is $220/NT, or $110 mil-
lion (500,000 NT × $220/NT = $110 million). The company also sells 3 million NT of hot-
rolled steel from its domestic operations at $520/NT. On these sales, it makes a profit of
$120/NT, or $360 million (3 million x $120/NT = $360 million). Under this scenario, there-
fore, the company’s total profits in the U.S. market are $470 million ($110 million + $360
million = $470 million) – $20 million higher than its profits under Scenario 1 – even though
prices have fallen in a manner that harms other U.S. producers.
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Kazakhstan increased 47.7 percent during the original period of in-
vestigation. See id. at 29. As such, Plaintiffs argue that upon revoca-
tion of the order, ArcelorMittal will similarly increase the volume of
hot-rolled steel to the United States from its affiliates as Ispat did
from Kazahkstan.

Fifth, USS points out that the Commission’s likely volume analy-
sis contradicts the Staff Report stating that the Mittal Countries
would respond with ‘‘relatively large changes in the quantity shipped
to the U.S. market.’’ See id. at 30; see Views at II–11, 11–12 (PR 453).
USS contends the Commission impermissibly ignored these facts
even though they were raised. See id. at 31.

c) Plaintiff AKS’s arguments

AKS also challenges the Commission’s finding on the ground that,
as of 2007, Mittal USA was exporting hot-rolled steel to Western Eu-
rope notwithstanding the fact that ArcelorMittal has many produc-
tion facilities in Western Europe.18 See AKS’s Mem. at 27–28. AKS
notes that some of those exports went to Belgium where ArcelorMit-
tal is the largest producer of flat-rolled products like hot-rolled steel.
Based on these facts, AKS states that domestic producers argued be-
fore the Commission that ArcelorMittal would not hesitate to export
to the United States from the Mittal Countries. The Commission,
however, did not address this issue in the Views.

d) ITC’s responses

The Commission maintains that its volume finding is supported by
substantial evidence. See ITC’s Mem. at 25–36. In addition to consid-
ering all of the record evidence relating to production capacity, un-
used capacity, inventories, domestic and export shipment patterns,
barriers to importation, and potential for product shifting, see id. at
25–32, the Commission states it relied on the testimony of a Mittal
USA executive that Mittal USA has veto power over imports of hot-
rolled steel products from the subsidiaries, see id. at 32.

In response to Plaintiffs’ arguments, the ITC retorts that record
evidence does not support Plaintiffs’ speculative theories that the
ArcelorMittal group would maximize it profits at the expense of its
U.S. operations. See id. at 32–34. Based on record evidence, the
Commission states that it reasonably found that ArcelorMittal
would not likely disrupt Mittal USA and the U.S. market. Based on
Mittal USA’s own interest in maintaining a profitable U.S. market,

18 AKS makes many of the same arguments that USS puts forth against the ITC’s find-
ing that ArcelorMittal would limit imports to the United States. See AKS’s Mem. at 21–28.
Although AKS’s arguments are directed to the Commission’s cumulation decision rather
than its volume determination, the Court finds they relate to likely volume of subject im-
ports and are appropriately discussed in this section. Since they are similar to USS’s argu-
ments, the Court will not recount them, but they were thoroughly considered with respect
to both the Commission’s cumulation and volume determinations.
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the Commission states that it is unlikely that volume of imports
from the Mittal Countries would enter in significant volumes.

In further support, the Commission states that hot-rolled steel is a
price sensitive product that is sold nationally. See id. at 34. There-
fore, the Commission contends that any pricing practices that would
negatively impact Mittal USA’s competitors are likely to also impact
Mittal USA. Moreover, the ITC dismisses Plaintiffs’ argument that
Mittal USA will cause injury to other domestic producers while not
disrupting its own business as an unsupported speculation. See id.
at 35.

The ITC disputes USS’s argument relating to Mittal USA’s prede-
cessor, Ispat Inland, Inc., on the ground that there are substantial
differences in facts. See id. at 35–36. Specifically, the Commission
states that the current corporate relationship involves substantially
more domestic and subject production than the single country rela-
tionships that existed in the original investigations. The Commis-
sion states that Ispat Inland, then accounted for a much smaller por-
tion of domestic production, and was related to a hot-rolled steel
producer in only one country, Ispat Karmet, in Kazakhstan. In con-
trast, Mittal USA accounts for a much larger portion of domestic pro-
duction than Ispat Inland did, and is related to producers in Roma-
nia and South Africa.

3. Production capacity and capacity utilization

With respect to production capacity and capacity utilization, the
Commission stated that:

The production capacity for Kazakhstan, Romania, and South
Africa on a cumulated basis is relatively modest and has re-
mained relatively flat over the period of reviews, fluctuating
slightly between 12 million and 13 million short tons. Capacity
utilization on a cumulated basis has remained relatively stable,
ranging from about 78 percent to 86 percent between 2001 and
2006.

Views at 43 (PR 453).

a) Plaintiffs’ argument

Plaintiffs contend that the Commission’s volume analysis ignored
the [ ]. See Nucor’s Mem. at 25–26; USS’s Mem. at 21–
22. USS points to [ ] unused capacity during 2006. See
USS’s Mem. at 21. In comparison to the total volume of subject im-
ports from all ten countries in 2000, which was then 3,683,069 NT,
USS argues that producers in the Mittal Countries could ship a vol-
ume of imports equal to [ ] percent of the total imports during
2000 by merely drawing upon their unused capacity. See id. at 21–
22; AKS’s Mem. 16–17.
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b) ITC’s response

The Commission maintains that the production capacity for the
Mittal Countries on a cumulated basis of 12 to 13 million short tons
is relatively flat in fluctuation and that this production capacity is
relatively modest in comparison with the 2006 U.S. production ca-
pacity of over 80 million short tons, and the production capacity of
the Other Cumulated Countries of 90 to 134 million short tons
(which varies depending on the source of data). See ITC’s Mem. at
26. The Commission also notes that cumulated production capacity
for the Mittal Countries had only slightly increased from the 11.8
million short tons reported in the original investigations whereas
production capacity of the Other Cumulated Countries had almost
tripled. With respect to capacity utilization, the ITC maintains that
excess capacity remained at a level similar to that during the origi-
nal investigations and it remained at a relatively constant level
throughout the period of review (‘‘POR’’).

4. Market shifting, export orientation and third-country
markets

The Commission stated:

Domestic shipments of hot-rolled steel (combined internal con-
sumption and home market) on a cumulated basis accounted for a
majority of total shipments in each of the subject countries, with
the share remaining at a relatively constant level (approximately
two-thirds of total shipments) over the period of review. Thus, ex-
ports as a share of total shipments and the volume of total exports
have remained relatively stable. The volume of shipment exported
has increasingly been focused on customers located in markets
considered regional to each of these subject countries.

Views at 43 (PR 453).

a) Plaintiff USS’s argument

USS contends that in the above discussion the Commission failed
to account for the fact that the U.S. market is particularly attractive
to foreign producers despite making that finding with respect to im-
ports from the Other Cumulated Countries.19 See USS’s Mem.

19 Specifically, Plaintiffs point to the Commission’s statement with respect to China, In-
dia, Indonesia, Taiwan, Thailand, and Ukraine that:

Other considerations are the attractiveness of the relatively open U.S. market and its
higher prices that will serve as an incentive for producers in these subject countries to
direct exports currently shipped to other markets to the U.S. market if the orders are re-
voked. Prices for hot-rolled steel in the United States generally are appreciably higher
than those in most other markets, except those in the European Union.

Views at 34 (PR 453).
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at 22–23. USS thus argues that the Commission’s analysis is seri-
ously undermined, and the Commission has failed to adequately ad-
dress this issue in its market-shifting analysis.

Moreover, USS contends that [ ] of exports from the Mittal
Countries were shipped to [

]. See id. at 23.

b) Plaintiff Nucor’s arguments

Nucor contends that the Commission failed to discuss the fact that
subject producers from the Mittal Countries exported [

] of total shipments than [
] and that they are and still remain net ex-

porters. See Nucor’s Mem. at 26–27.
Moreover, Nucor argues that ‘‘capacity increases in alternative ex-

port markets will deprive subject producers of many of their current
export destinations, making it likely that they will shift subject ex-
ports to the United States upon revocation of the orders.’’ See id. at
28.

In particular, Nucor contends that the Commission ignored the
shrinking third-country export markets of subject producers from
the Mittal Countries, including the potential impact of China’s shift
from a net-importer to a net-exporter of hot-rolled steel products on
subject producers from the Mittal Countries. See id. In addition,
Nucor argues that the effect of China’s shift to net-exporter status
will be further exacerbated by growing capacity in other alternative
export markets, which will make it more likely that subject produc-
ers from the Mittal Countries will shift exports to the United States
upon revocation. See id. at 29–30.

c) ITC’s responses

The Commission responds that it considered the record evidence
regarding domestic and export shipment patterns and found that do-
mestic shipments of hot-rolled steel on a cumulated basis accounted
for a majority of total shipments in each of the subject countries. See
ITC’s Mem. at 27. In addition, it considered the export markets for
each of the Mittal Countries and found that those countries increas-
ingly focused on regional customers. See id. With respect to Nucor’s
argument regarding China and the impact of increases in Chinese
production, the Commission responds that it found that there was no
reason to discuss China. See id. at 31–32. According to the Commis-
sion, China had not been a principal let alone a major market for the
subject industries, and decreases in such exports had occurred by
2005 and 2006.
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5. Analysis

The Commission’s volume determination cannot be sustained on
the grounds upon which it relies.20 Central to the Commission’s vol-
ume determination is its finding that Mittal USA will exercise its
veto power in limiting subject imports from the Mittal Countries. In
support, the Commission relies on the corporate affiliation of the
ArcelorMittal companies, the investment ArcelorMittal made in ac-
quiring Mittal USA, and the fact that the hot-rolled steel market is
nationwide and sensitive to small price changes.

The evidence upon which the Commission relies may support the
theory that ArcelorMittal will seek to protect its own U.S. interest,
but it does not logically result in the conclusion that Mittal USA will
limit subject imports from the Mittal Countries. Indeed, evidence
overwhelmingly supports the conclusion that: (1) ArcelorMittal affili-
ates will do what is good for the company as a whole; (2) ArcelorMit-
tal’s overall operations would benefit from increased imports from
the Mittal Countries; and, therefore; (3) Mittal USA has no incentive
to exercise its veto power over imports from the Mittal Countries.

First and foremost, ArcelorMittal’s affiliate companies evaluate
their business decisions based on what is in the best interest of
ArcelorMittal’s overall operations, not that of each affiliated entity.
See Views at 65–66 n.251 (CR 427)(‘‘[

].’ ’’ (empha-
sis added)).

Secondly, the two scenarios described by USS provide a theoretical
model by which ArcelorMittal could increase its overall profits in the
United States even if doing so caused U.S. prices to fall. The Com-
mission’s own Staff Report concluded that the mills in the Mittal
Countries would respond to changes in demand in the United States
with ‘‘relatively large changes in the quantity shipped to the U.S.
market.’’21 Views at II–11 to II–12 (PR 453). ArcelorMittal would ap-

20 The Court considered Nucor’s argument that in past reviews the ITC found that an
ArcelorMittal presence in subject countries would not inhibit significant volumes of subject
merchandise from re-entering the U.S. market citing Steel Concrete Reinforcing Bar from
Belarus, China, Indonesia, Korea, Latvia, Moldova, Poland, and Ukraine, Invs. Nos. 731–
TA–873–875, 877–880, and 882 (Review), USITC Pub. No. 3933 (July 2007)(‘‘Rebar Sunset
Review’’). See Nucor’s Mem. at 23. This argument does not merit a lengthy discussion. It
suffices to say, the Commission’s evidentiary and logical bases for its volume finding in the
Rebar Sunset Review are distinguishable from those of the subject review.

21 The Commission did not address this critical information in their Final Determination
even though it was raised by interested parties. The Commission ‘‘may not through its si-
lence simply ignore a Staff Report analysis that contradicts the Commission’s own conclu-
sions where an interested party has specifically brought the possibly conflicting evidence to
the agency’s attention.’’ Altx, Inc. v. United States, 25 CIT 1100, 1103, 167 F. Supp. 2d 1353,
1359–60 (2001). If the Commission believes the information contained in the Staff Report is
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parently benefit from maximizing production in its low-cost facilities
in Kazakhstan. See Tr. at 222, 268–269 (PR 253).

In addition, by drawing upon their unused capacity, producers in
the Mittal Countries are capable of shipping a volume of imports
equal to [ ] percent of the total volume of subject imports dur-
ing 2000. Even ‘‘Mittal USA acknowledged that it may allow imports
from its sister facilities in these subject countries to enter the U.S.
market.’’22 Views at 44 (PR 453). Thus, clearly, if harm to Mittal USA
by way of subject imports from its affiliates would be outweighed by
the benefit to ArcelorMittal’s overall operations, then Mittal USA
would have no incentive to exercise its veto power over imports from
the Mittal Countries.23

The Commission’s volume finding is also flawed with respect to its
finding that ‘‘significant imports in any region of the country [are]
likely to have a disruptive impact on the overall U.S. market’’ sug-
gesting that any pricing practice that would negatively impact Mit-
tal USA’s competitors is likely to also impact Mittal USA. Views at
45 (PR 453). The only data upon which the Commission cites to sup-
port its findings is a chart listing producers and importers by region.
See Views at Table II–1 (PR 453). This data, however, do not provide
an adequate basis for the Commission’s finding that regional surges
in subject imports are likely to have a national effect or lead to the
conclusion that any negative price impact on Mittal USA’s competi-
tors would also negatively impact Mittal USA.24 The Commission’s
finding even contradicts the admission of an executive of ArcelorMit-
tal that its imports ‘‘may affect competitors in this market who are
in different geographies or serve different market segments, and so
on.’’ Tr. at 219 (PR 253). Indeed, ArcelorMittal’s U.S. mills are lo-
cated in the East and Midwest, which would enable ArcelorMittal to
steer imports away from direct competition with Mittal USA. See
Views at Table I–14 (PR 453). Accordingly, the Court cannot sustain
the Commission’s findings without a reasoned basis for its belief that

not contradictory to its volume determination as it asserts, see ITC’s Mem. at 30, it ought to
provide a cogent explanation for its belief.

22 The Commission responds that it considered this argument, but relied upon the testi-
mony that such imports from Mittal USA’s sister facilities would be ‘‘ ‘managed in such a
way and controlled . . . by the domestic marketing organization, which obviously has the in-
terest of protecting . . . that production base in that domestic market.’ ’’ ITC’s Mem. at 33.
This testimony merely states that Mittal USA would protect its own domestic production
base. It, however, does not provide a reasoned basis for the Commission’s belief that Mittal
USA would not disrupt the U.S. market or harm the other domestic producers.

23 Indeed, in 2006, ArcelorMittal’s affiliates collectively imported a total of [ ] of re-
ported total U.S. imports. See Final Staff Report at Table I–16 (CR 376). One of those affili-
ates was [ ] importer of steel into the U.S. See id.

24 The Court disagrees with the Commission’s contention that ‘‘the nationwide effect on
domestic prices of additional supplies of hot-rolled steel [ ] was a theory proposed by Domes-
tic Producers.’’ ITC’s Mem. at 23. The testimony upon which the Commission relies simply
does not support the Commission’s position. See Tr. at 267–268 (PR 253).
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significant imports in any region of the country are likely to have a
disruptive impact on the overall U.S. market.

The Commission’s volume determination also cannot be sustained
based on its inadequate explanation of the behavior of ArcelorMittal
and its predecessor. Evidence reflects that U.S. imports from
Kazakhstan increased from 130,329 short tons in 1998 to 192,470
short tons in 2000, an increase of 47.7 percent, while Ispat organiza-
tion, the predecessor of ArcelorMittal, owned a U.S. producer, Ispat
Inland, Inc., and the sole hot-rolled steel producer in Kazakhstan,
Ispat Karmet.25 See Views at I–8 (PR 453). As Plaintiffs point out,
this fact supports the theory that upon revocation of the order,
ArcelorMittal will similarly increase the volume of hot-rolled steel to
the United States from its affiliates as Ispat did from Kazahkstan.
Moreover, as of 2007, Mittal USA was exporting hot-rolled steel to
Western Europe notwithstanding the fact that ArcelorMittal has
many production facilities in Western Europe. See Post-Hearing
Brief of USS at 12 (PR 328). The record further reflects that some of
those exports went to Belgium where ArcelorMittal is the largest
producer of flat-rolled products like hot-rolled steel.

The Commission responds that ArcelorMittal’s multinational op-
erations involve substantially more domestic and subject production
than those single country relationships that were in place in the
original investigations. This explanation is woefully inadequate.
Views at 45 (PR 453). The fact that ArcelorMittal is related to steel
producers in more than one country and accounts for a larger portion
of domestic production as compared to Ispat Inland does not suffi-
ciently explain why ArcelorMittal would be compelled to restrain its
volume of imports from the Mittal Countries especially in light of
ArcelorMittal and its predecessor’s apparent business practices.

The Commission’s volume determination is also flawed to the ex-
tent it failed to address certain key evidence on the record. ‘‘ ‘[A] re-
viewing court is not barred from setting aside [an agency] decision
when it cannot conscientiously find that the evidence supporting
that decision is substantial, when viewed in the light that the record
in its entirety furnishes, including the body of evidence opposed to
the [agency’s] view.’ ’’ Timkin Co. v. United States, 27 CIT 605, 621,
264 F. Supp. 2d 1264, 1278 (2003) (quoting Universal Camera Corp.
v. NLRB, 340 U.S. 474, 488 (1951)).

Specifically, the Commission failed to discuss evidence opposed to
the ITC’s volume determination, including [

] and export orientation of the Mittal Countries’ produc-
ers, attractiveness of the U.S. market, and capacity increases in al-
ternative export markets.

25 Ispat Karmet is now Mittal Temirtau.
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The Commission’s analysis of production capacity fails to account
for the fact that in 2006, the Mittal Countries, on a cumulated basis,
had [ ] short tons of [ ], which accounts for nearly
[ ] the amount that sufficed for material injury in the origi-
nal investigation. See Final Staff Report at Tables IV–31, IV–35,
IV–40 (CR 376). This fact is significant since it means that producers
in the Mittal Countries could, by drawing upon their unused capac-
ity, ship a volume of imports equal to a large portion of the total im-
ports during 2000.

With respect to the export orientation of the subject producers of
the Mittal Countries, the Commission did not address the fact that:
(1) from 2000 to 2006, Romanian exports [ ] from [ ] per-
cent to [ ] percent, see Final Staff Report at Table IV–34 (CR
376); (2) in 2006, Romania produced [ ] short tons of hot-
rolled steel for sale on the open market26 and exported [ ]
short tons, meaning that it exported [ ] percent of commer-
cial shipments, see id. at Table IV–35; (3) during the POR, South Af-
rican exports as a share of total shipments ranged from
[ ], and in 2006, its volume of total exports was
[ ] short tons, see id. at Table IV–40; (4) in 2006, Kazakhstan
produced [ ] short tons of hot-rolled steel for sale on the open
market27 and exported [ ] short tons, meaning that it ex-
ported [ ] percent of commercial shipments, see id. at Table
IV–31; and (5) during the POR, Kazakh exports as a share of total
shipments ranged from [

], see id. at Table IV–31. Thus, the record indicates that
subject producers in the Mittal Countries exported [

] of total shipments than [
], which suggests that significant volumes

of imports could enter the U.S. market. See Views at 20, n. 69 (CR
427).

The Commission also makes no mention of the attractiveness of
the U.S. market to the industries in the Mittal Countries despite
finding it an important factor with respect to the imports from the
Other Cumulated Countries. The fact that the U.S. market is par-
ticularly attractive to foreign producers due to the relatively open
U.S. market and its higher prices serves as an incentive for the pro-
ducers of the Mittal Countries as well as those of the Other Cumu-
lated Countries to direct shipments to the U.S. market if the orders
are revoked. See id. at 2–23. If the Commission believes that is not
the case, it should provide an adequate basis for its belief.

26 This figure equals the quantity of production less the quantity of internal consumption
for Romania.

27 This figure equals the quantity of production less the quantity of internal consumption
for Kazakhstan.
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In addition, the Commission ignores capacity increases in alterna-
tive export markets, which will deprive subject producers of their
current export destinations making it likely that they will shift sub-
ject exports to the United States upon revocation of the orders. Spe-
cifically, the Commission did not address the potential impact of Chi-
na’s shift from a net-importer to a net-exporter of hot-rolled steel
products on subject producers from Mittal Countries. The Commis-
sion’s response that there was no reason to discuss China is a post
hoc rationalization. See ITC’s Mem. at 31. The Commission relied
upon the ‘‘China effect’’ to support its affirmative determination for
the Other Cumulated Countries. At minimum, the Commission
should explain why China is irrelevant with respect to the Mittal
Countries.

The Commission’s volume determination and its subsidiary
findings, in view of the record as a whole, are not substantially sup-
ported or explained, especially in light of the Commission’s reliance
of its flawed belief that Mittal USA would exercise its veto power to
limit imports from the Mittal Countries. See Usinor v. United States,
26 CIT 767, 784 (July 19, 2002) (‘‘ ‘Whenconsidered individually, ev-
ery discrepancy discussed here might not rise to the level of requir-
ing reconsideration of the overall disposition, but taken as a whole,
the court finds that the ITC decision is not substantially supported
and explained.’ ’’). Moreover, ‘‘[w]hile the ITC need not address every
argument and piece of evidence . . . it must address significant argu-
ments and evidence which seriously undermine its reasoning and
conclusions.’’ Altx, 25 CIT at 1117–18, 167 F. Supp. 2d at 1374.

Accordingly, on remand, the Commission must: (1) reevaluate its
flawed reasoning for the finding that ArcelorMittal companies and/or
Mittal USA would limit subject imports from the Mittal Countries;
(2) reassess and further explain the basis for its findings that signifi-
cant imports in any region of the country are likely to have a disrup-
tive impact on the overall U.S. market, and that any pricing prac-
tices that would negatively impact Mittal USA’s competitors is likely
to also impact Mittal USA; (3) reassess and further explain the be-
havior of ArcelorMittal and its predecessor, the Ispat organization,
with respect to their business practices in exporting to countries in
which they maintain production facilities; and (4) reassess and fur-
ther explain evidence opposed to the ITC’s volume determination, in-
cluding [ ], export orientation of the Mittal Countries’
producers, attractiveness of the U.S. market, and capacity increases
in alternative export markets.

B. Price Effects

The Commission found that revocation of the orders would not be
likely to lead to significant underselling or significant price depres-
sion or suppression within a reasonably foreseeable time. See Views
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at 46 (PR 453). In so doing, the Commission relied on its volume de-
termination.

1. Plaintiff USS’s argument

USS argues that subject producers from the Mittal Countries will
engage in significant underselling. See USS’s Mem. at 31–33. Rely-
ing on the record from the original investigations, USS states that
Kazakh imports undersold the domestic like product in 6 of 6 pricing
comparisons, Romanian imports undersold the domestic like product
in 37 of 43 comparisons, and South African imports undersold the
domestic like product in 10 of 19 instances.28 In addition, USS points
to the Commission’s finding with respect to subject imports from the
Other Cumulated Countries that low-priced imports will generally
force domestic hot-rolled steel producers to either lower prices or
lose sale, and argues that low-priced imports from the Mittal Coun-
tries would have the same effect.

2. Plaintiff Nucor’s arguments

Nucor argues that the Commission’s price effects finding is unsup-
ported by substantial evidence because it relies on faulty volume and
conditions of competition analysis. See Nucor’s Mem. at 30–32.
Nucor’s other arguments are substantially similar to USS’s argu-
ments, and the Court will not recount them in detail.

3. ITC’s responses

The ITC responds that the Commission considered the fact that in
the original investigations imports from the Mittal Countries under-
sold the domestic like product in a majority of price comparisons and
considered the limited pricing data in these reviews. See ITC’s Mem.
at 36–38. The Commission states it did not rely on the data from the
original investigation due to the substantial changes in conditions of
competition including Mittal USA’s increased role in the U.S. market
as compared to its predecessor and its affiliation with producers in
the Mittal Countries. With respect to the pricing comparison data
from these reviews, the Commission states that it was reasonable
not to rely on such limited data. In sum, the ITC responds that it re-
jected domestic producers’ theories and reasonably found from the
record evidence that Mittal USA has no incentive to allow subject
imports from the Mittal Countries to be priced aggressively so as to
move large volumes of hot-rolled steel at low prices into the U.S.
market.

28 In these reviews, the pricing data were limited. The most recent price comparison
available were for 2003, which included no price comparisons for Kazakhstan, 13 compari-
sons for Romania and 8 comparisons for South Africa. See Views at 46, n. 269 (PR 453).
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4. Analysis

Having found that the Commission’s volume determination is un-
supported by substantial evidence, the Court finds that the Commis-
sion’s conclusion that revocation of the orders would not lead to ad-
verse price effects is similarly unsupported by substantial evidence.
On remand, the Commission must reassess the potential price ef-
fects in accordance with its revised volume determination.

C. Likely Impact

In its Views, the Commission did not find the domestic industry
vulnerable. Considering its volume finding, price effects and condi-
tions of competition, the Commission concluded that revocation of
the orders on imports from the Mittal Countries is not likely to lead
to a significant adverse impact on the domestic industry within a
reasonably foreseeable time. See Views at 47 (PR 453).

1. Plaintiff USS’s argument

USS argues that the Commission’s impact finding is not supported
by substantial evidence to the extent it rests on the Commission’s
volume and price effects findings. See USS’s Mem. at 33–34. More-
over, it contends that the Commission’s likely impact finding cannot
rely solely on its finding that domestic industry is not vulnerable to
material injury.

2. Plaintiff Nucor’s argument

Similarly, Nucor argues that the Commission’s impact finding can-
not be sustained because it is premised on faulty volume, price ef-
fects and conditions of competition analysis. See Nucor’s Mem. at
32–35. Specifically, Nucor states that the Commission, in its affirma-
tive impact determination for imports from the Other Cumulated
Countries, also found that the domestic industry is not vulnerable to
material injury. See id. at 33. Nevertheless, the Commission, taking
note that the domestic industry performed poorly in the latter por-
tion of the POR, stated that this performance would further deterio-
rate if subject imports re-entered the U.S. market exacerbating the
declines in production, shipments, market share, and financial per-
formance. See id. at 34.

Nucor argues that the likely volume and price effects of imports
from the Mittal Countries will also exacerbate declines in the domes-
tic industry’s production and financial performance because imports
from the Mittal Countries will likely be diverted to the United States
upon revocation of the orders. See id. at 34–35. Thus, according to
Nucor, the poor financial performance of the domestic industry in
the latter portion of the POR applies equally to an analysis of subject
imports from the Mittal Countries as it does to imports from the
Other Cumulated Countries.
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3. ITC’s response

The Commission states that Plaintiffs primarily rely on the Com-
mission’s volume and price effects findings in their attacks on the
Commission’s impact finding. See ITC’s Mem. at 38. Because the
Commission’s volume and price effects findings are supported by
substantial evidence, it contends that the impact finding should be
affirmed.

4. Analysis

Having found that the Commission’s volume and price effects de-
terminations are unsupported by substantial evidence, the Court
finds that the Commission’s likely impact analysis is similarly un-
supported by substantial evidence to the extent it relies on the faulty
volume finding. On remand, the Commission must reassess its likely
impact analysis in accordance with its revised volume and price ef-
fects determinations. In addition, the Commission must account for
and explain the poor performance of the domestic industry in the lat-
ter portion of the POR.

CONCLUSION

In accordance with the foregoing, the Court remands the ITC’s fi-
nal determination. Plaintiffs’ motion for judgment upon the agency
record is granted in part and denied in part.

�

ERRATUM

Nucor Corp. v. United States, Consol. Court No. 07–00454, Slip Op.
09–16, dated March 9, 2009.

Page 29, footnote 16, Line 2: ‘‘Pinkerton’’ should read ‘‘Pinkert’’

March 24, 2009
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Hogan & Hartson, LLP (Lewis E. Leibowitz, Brian S. Janovitz, Craig A. Lewis,
Harold D. Kaplan, Jonathan T. Stoel, Theodore C. Weymouth) for Plaintiff Thys-
senKrupp Acciai Speciali Terni S.p.A., and ThyssenKrupp AST USA, Inc.

Michael F. Hertz, Deputy Assistant Attorney General, Jeanne E. Davidson, Director,
U.S. Department of Justice, Civil Division, U.S. Department of Justice, Patricia M.
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, U.S. De-
partment of Justice, (Claudia Burke), for Defendants United States, Otto J. Wolff,
United States Department of Commerce, Ambassador Ron Kirk, and the Office of the
United States Trade Representative. Office of the Chief Counsel for Import Adminis-
tration, U.S. Department of Commerce (Natasha Camille Robinson) for Defendant
United States Department of Commerce.

Kelley Drye & Warren, LLP (Mary T. Staley, Daniel P. Lessard, David A. Hartquist)
for Defendant-Interveners AK Steel Corporation, and Allegheny Ludlum Corporation.

OPINION

GOLDBERG, Senior Judge: This case is before the Court on
plaintiff ’s motion for judgment on the agency record.1 For the follow-
ing reasons, plaintiffs ThyssenKrupp Acciai Speciali Terni S.p.A. and
ThyssenKrupp AST, USA, Inc.’s (collectively ‘‘ThyssenKrupp’’) mo-
tion is denied, and the U.S. Department of Commerce’s (‘‘Com-
merce’’) final determination is sustained.

I. BACKGROUND

ThyssenKrupp’s argument centers on whether Commerce can now
correct two alleged mistakes in its 1999 less-than-fair-value investi-
gation of Italian stainless steel sheet and strip coils (‘‘SSSS’’). To un-
derstand the procedural background of this case, three events are

1 This was originally styled as a motion for judgment on the agency record, or in the al-
ternative, a motion for summary judgment. As the Court finds that Commerce’s interpreta-
tion of its authority under section 129 is reasonable, counts one and two of ThyssenKrupp’s
complaint are moot. As counts three and four of ThyssenKrupp’s complaint arise under
§ 1581(i), the scope of this action is limited to the agency record. See Defenders of Wildlife v.
Hogarth, 25 CIT 1309, , 177 F. Supp. 2d 1336, 1343 (2001). For a more full discussion
of the jurisdictional issues raised in this case, see ThyssenKrupp Acciai Speciali Terni S.P.A.
v. United States, 32 CIT , 572 F. Supp. 2d 1323 (2008).
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relevant: (1) Commerce’s 1999 investigation; (2) the subsequent pro-
ceedings before the WTO; and (3) the current section 129 determina-
tion.

A. The 1999 Investigation

In its 1999 investigation, Commerce applied adverse facts avail-
able to calculate the antidumping duty margin applicable to Italian
SSSS. Final Determination of Sales at Less than Fair Value: Stain-
less Steel Sheet and Strip in Coils from Italy, 64 Fed. Reg. 30,750,
30,757 (Dep’t Commerce June 8, 1999). Using an ‘‘average-to-
average’’ methodology to compare U.S. and Italian SSSS prices,
Commerce set this margin at 11.17%. Memorandum from Lesley
Stagliano, Case Analyst, To File, Analysis of Acciai Terni S.p.A. for
the Final Determination in the Antidumping Investigation of Stain-
less Steel Sheet and Strip in Coils from Italy for the Period April 1,
1996 - March 31, 1998 (May 19, 1999). Shortly after setting this
margin, ThyssenKrupp notified Commerce of the company’s belief
that this calculation contained several ‘‘ministerial’’ or ‘‘computa-
tional’’ errors. In an amended final determination, Commerce set a
revised dumping margin of 11.23%, but did not correct or address
the errors alleged by ThyssenKrupp. Amended Final Determination
of Sales at Less Than Fair Value: Stainless Steel Sheet and Strip in
Coils from Italy, 64 Fed. Reg. 40,567, 40,570 (Dep’t Commerce July
27, 1999).

ThyssenKrupp then appealed Commerce’s amended final determi-
nation. Although the Court affirmed Commerce’s overall application
of adverse facts available, it remanded for consideration of the al-
leged errors. Acciai Speciali Terni S.P.A. v. United States, 25 CIT
245, 142 F. Supp. 2d 969 (2001). Before Commerce could address
these errors, this case was dismissed without prejudice at the re-
quest of the parties.

B. Proceedings before the World Trade Organization

Commerce’s original antidumping duty investigation of Italian
SSSS relied on ‘‘zeroing’’ methodology.2 In 2004, the European Com-

2 Zeroing refers to a methodology formerly applied by Commerce in antidumping investi-
gations. In antidumping investigations, Commerce is required to determine whether a prod-
uct is being sold at less than fair value. Typically, Commerce employs an ‘‘average-to-
average’’ comparison; rather, it divides export transactions into groups by model and level of
trade (‘‘averaging groups’’) and then compares the average export price of the averaging
group to the weighted-average of the sales of the particular model at issue. Commerce then
aggregates the results of the averaging groups and determines the weighted-average mar-
gin. The problems arose in that Commerce did not allow the results of those averaging
groups which exceeded the weighted-average margin to ‘‘offset’’ the results of those below
the weighted-average margin. This practice of not allowing offsets was generally referred to
as ‘‘zeroing.’’ See generally Calculation of the Weighted Average Dumping Margin During an
Antidumping Duty Investigation, 71 Fed. Reg. 11189 (Dep’t Commerce Mar. 6, 2006) (re-
quest for comments).
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munity (‘‘EC’’) requested the formation of a WTO panel to address
the validity of this methodology. Request for the Establishment of a
Panel by the European Communities, United States - Laws, Regula-
tions and Methodology for Calculating Dumping Margins (‘‘Zero-
ing’’), WT/DS294/7/Rev.1 at 1, 11 (Feb. 19, 2004). Upon completing
its investigation, the WTO panel found zeroing inconsistent with
U.S. obligations under various WTO agreements. Panel Report,
United States-Laws, Regulations and Methodology for Calculating
Dumping Margins (Zeroing), WT/DS294/R (Oct. 31, 2005). Subse-
quently, Commerce abandoned zeroing. See Calculation of the
Weighted-Average Dumping Margin During an Antidumping Investi-
gation, 71 Fed. Reg. 77722 (Dep’t Commerce Dec. 20, 2006) (final
modification).

C. The Section 129 Proceeding

To implement the decision of the WTO panel, Commerce initiated
a section 129 proceeding. Section 129 of the Uruguay Round Agree-
ments Act (as set forth in 19 U.S.C. § 3538) is the mechanism
through which determinations found inconsistent with the U.S.’s
WTO obligations are brought into compliance. Under section 129,
the United States Trade Representative (‘‘USTR’’) is first required
to consult with Commerce and various congressional committees to
determine their response. See 19 U.S.C. § 3538(b)(1) (2000). After
this consultation, the USTR may request that Commerce issue a de-
termination (a ‘‘Section 129 determination’’) to bring the chal-
lenged determination into compliance with U.S. obligations. Id.
§ 3538(b)(2).

Here, Commerce issued a section 129 determination related to the
antidumping duty order on Italian SSSS. After abandoning zeroing,
Commerce determined that the new margin applicable to Italian
SSSS was 2.11%. A margin below 2% is de minimis and would merit
revocation of the antidumping duty order. See 19 U.S.C.
§ 1673b(b)(3) (2000). Subsequently, ThyssenKrupp commenced this
action against Commerce, the Secretary of Commerce (the Honor-
able Carlos M. Gutierrez) the Office of the USTR, and the USTR
(Ambassador Susan C. Schwab). Specifically, ThyssenKrupp objects
to Commerce’s refusal to reexamine the alleged errors committed
during the original 1999 investigation in its current section 129 de-
termination. Each error, if accurate and corrected, would bring the
dumping margin below the 2% de minimis threshold and would
merit revocation of the antidumping duty order.

II. JURISDICTION & STANDARD OF REVIEW

The Court has jurisdiction pursuant to both 28 U.S.C. § 1581(c)
and 28 U.S.C. § 1581(i). The Court will uphold an agency’s determi-
nation unless it is ‘‘unsupported by substantial evidence on the
record, or otherwise not in accordance with law.’’ 19 U.S.C.
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§ 1516a(b)(1)(B)(1)(2000). In reviewing ThyssenKrupp’s challenge to
Commerce’s construction of a statute, the Court applies the two-step
analytical framework laid out in Chevron, U.S.A., Inc. v. Natural Re-
sources Defense Council, 467 U.S. 837 (1984). Step one requires the
Court to determine whether Congress has spoken clearly to the issue
at hand. Id. at 842−43. If the intent of Congress is clear, the Court’s
inquiry concludes and this express intent governs. Id. However, if
Congress’s intentions are unclear, the agency is given the discretion
to interpret the statute as ‘‘statutory interpretations articulated by
Commerce during its antidumping proceedings are entitled to judi-
cial deference under Chevron.’’ Pesquera Mares Australes Ltda. v.
United States, 266 F.3d 1372, 1382 (Fed. Cir. 1992). If Chevron defer-
ence applies, the Court cannot substitute ‘‘its own construction of a
statutory provision for a reasonable interpretation made by [Com-
merce].’’ IPSCO, Inc. v. United States, 965 F.2d 1056, 1061 (Fed. Cir.
1992). In reviewing ThyssenKrupp’s challenge to the decisions of
both Commerce and the USTR, the Court reviews these determina-
tions to address whether they are ‘‘not in accordance with
law . . . [or] in excess of statutory jurisdiction, authority, or limita-
tions.’’ 5 U.S.C. § 706(2)(A); 28 U.S.C. § 2640(e).

III. DISCUSSION

ThyssenKrupp raises two arguments: (1) that Commerce’s refusal
to correct the alleged errors violates the agency’s statutory mandate;
and (2) in the alternative, if the USTR’s instructions led to Com-
merce’s refusal to address these errors, these instructions violate
U.S. antidumping law. These arguments are addressed in turn.

A. Commerce’s Section 129 Proceeding

ThyssenKrupp’s first argument is that Commerce’s calculation of
the margin applicable to Italian SSSS is arbitrary and capricious
and unsupported by substantial evidence. ThyssenKrupp argues
that Commerce is required to correct the alleged errors as part of its
greater obligation to reconcile adverse WTO mandates with domestic
trade law. In ThyssenKrupp’s view, a section 129 determination is a ‘‘
‘new’, ‘second’, and ‘different’ determination[ ]’’ meriting individual-
ized attention to ensure that the newly selected margin corresponds
with the relevant requirements of antidumping duty law – including
the obligation to calculate margins ‘‘as accurately as possible’’ and to
correct ‘‘any ministerial error by amending the final determination.’’
See Implementation of the Findings of the WTO Panel in US-Zeroing
(EC): Notice of Determinations Under Section 129 of the Uruguay
Round Agreements Act and Revocations and Partial Revocations of
Certain Antidumping Duty Orders, 72 Fed. Reg. 25, 261 (Dep’t Com-
merce May 4, 2007) (quoting Statement of Administrative Action,
URAA, H. Doc. 316, Vol. 1, 103rd Cong. (1994); Rhone Poulenc v.
United States, 899 F.2d 1185, 1191 (Fed. Cir. 1990); 19 U.S.C.
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§ 1673(d). Commerce, however, advances a narrower view of its au-
thority concluding that section 129 determinations are limited to the
specific issue found inconsistent with the U.S.’s WTO obligations (in
this case, zeroing). For the reasons that follow, this Court affirms
Commerce’s reasonable interpretation of section 129.

i. The Scope of Section 129 is Ambiguous

As an initial matter, the Court agrees with Commerce that the in-
tended scope of section 129 is ambiguous. Section 129 provides only
that ‘‘Commerce shall, within 180 days after the receipt of a written
request from the Trade Representative, issue a determination in con-
nection with the particular proceeding that would render the admin-
istering authority’s action described in paragraph (1) not inconsis-
tent with the findings of the panel or the Appellate Body.’’ 19 U.S.C.
§ 3538(b)(2). It is unclear whether Congress intended to limit the
scope of section 129 to include only issues found to violate the WTO
agreements or to more broadly include other potential issues related
to the contested determination. ThyssenKrupp repeatedly stresses
Commerce’s authority to reopen the record and to conduct new in-
vestigations as unambiguously conferring upon Commerce the dis-
cretion to address issues wholly unrelated to the relevant WTO pro-
ceedings. See, e.g., Mem. From Stephen J. Claeys, Deputy Ass’t Sec’y
AD/CVD Operations, to David M. Spooner, Ass’t Sec’y for Import
Admin., Section 129 Determination: Final Results of Sunset Review,
Oil Country Tubular Goods from Mexico, at 2 (Dep’t Commerce Apr.
26, 2007). However, this authority fails to provide any additional
clarity. In many instances, Commerce could potentially need to re-
open the administrative record or conduct a new investigation to re-
solve issues which had been directly before a WTO panel or the Ap-
pellate Body. Accordingly, the Court finds that the intended scope
language of section 129 provides ‘‘precisely the type of ambiguity
which an administrative agency, like Commerce, is given deference
under Chevron step one to reasonably interpret.’’ Hynix Semiconduc-
tor, Inc. v. United States, 29 CIT 995, 1003, 391 F. Supp. 2d 1337,
1345 (2006).

ii. Commerce’s Interpretation is Reasonable

As the intended scope of section 129 is ambiguous, the remaining
question for this Court is ‘‘whether Commerce’s construction of the
statute is permissible.’’ Windmill Int’l Pte. v. United States, 26 CIT
221, 223, 193 F. Supp. 2d 1303, 1306 (2002). This is an inquiry into
the reasonableness of Commerce’s interpretation. See Fujitsu Gen.
Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 1996). If Com-
merce’s interpretation is reasonable, the Court cannot substitute its
judgment for that of the agency under Chevron step two. See Koyo
Seiko Co. v. United States, 36 F.3d 1565, 1570 (Fed. Cir. 1994). To de-
termine the reasonableness of Commerce’s interpretation, the Court
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must look at ‘‘the express terms of the provisions at issue, the objec-
tives of those provisions, and the objectives of the antidumping
scheme as a whole.’’ Globe Metallurgical, Inc. v. United States, 28
CIT 1608, 350 F. Supp. 2d 1148, 1152 (2004).

First, the Court considers the express language of section 129.
Again, section 129 only requires that Commerce ‘‘issue a determina-
tion in connection with the particular proceeding that would render
the administering authority’s action . . . not inconsistent with the
findings of the panel or the Appellate Body.’’ 19 U.S.C § 3538(b)(2).
This plain language does not require Commerce to address issues
which were not presented to a WTO panel or the Appellate Body.
While correcting the alleged errors would also arguably have been
consistent with the statutory language, section 129 does not direct
Commerce to correct any and all errors in determining how to com-
ply with an adverse WTO decision.

Next, the Court considers the overarching goal of section 129 and
whether Commerce’s interpretation is reasonably tied to the vision
behind its drafting. Overall, Section 129 provides a procedural
mechanism for aligning inconsistent determinations with the provi-
sions of the WTO agreements, and envisions an extensive consulta-
tive process. From this framework alone, it is not evident how allow-
ing Commerce to expand the scope of section 129 determinations to
unlitigated issues would relate to this goal or fit within this process.
Moreover, the goal of this statute does not call Commerce’s limited
interpretation of its own authority into question.3 As such, the Court
affirms Commerce’s reasonable interpretation of section 129.4 Fur-
ther, as the scope of Commerce’s review under section 129 is limited,
its application to this case relates only to the issue presented before
to the WTO, or zeroing. ThyssenKrupp has raised no objections re-
garding Commerce’s treatment of zeroing in this section 129 deter-
mination. Therefore, Commerce’s determination is also supported by
substantial evidence.

B. The Statutory Authority of the USTR

ThyssenKrupp, in the alternative, argues that the USTR’s direc-
tions ordering Commerce to implement a section 129 determination

3 An examination of Commerce’s interpretation within the entire antidumping duty
scheme also does not make its limited interpretation unreasonable. ThyssenKrupp, how-
ever, argues that the overarching goal of accuracy requires Commerce to address all alleged
errors. Commerce points to finality concerns within the antidumping scheme and argues
the Court should focus on this aspect of the antidumping duty scheme. Neither goal, how-
ever, substantially outweighs the opposing principle, nor renders Commerce’s limited inter-
pretation of section 129 indicates unreasonable within the antidumping duty scheme.

4 The Court also finds no evidence that Commerce took an inconsistent position in deter-
mining whether it had the authority to address the alleged errors. Commerce’s first decision
memorandum explains that it required additional time to determine whether it had this au-
thority, not as ThyssenKrupp alleges, to actually address the alleged errors.
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were not in accordance with law to the extent that the orders pre-
vented Commerce from correcting the alleged errors. This argument
lacks merit. The USTR instructed Commerce to adjust its prior de-
termination to comply with the adverse WTO determination. In
short, USTR took only those specific actions which were required un-
der their statutory mandate. See 19 U.S.C. § 3538(b)(4). Here, the
WTO proceedings were limited to the zeroing issue, and the alleged
errors currently raised by ThyssenKrupp were not before the WTO
panel or Appellate Body. As discussed above, section 129 does not al-
low the USTR or Commerce to go outside this area in adjusting its
prior determination. Accordingly, the USTR’s instructions were in
accordance with law and did not violate their statutory mandate.

IV. CONCLUSION

For the foregoing reasons, the Court sustains the final results of
Commerce’s section 129 determination. Judgment will be entered ac-
cordingly.
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Arnold & Porter LLP (Lawrence A. Schneider, Zhiqiang Zhao, and Francis Franze-
Nakamura), for Defendant-Intervenor/Plaintiff ICDAS Celik Enerji Tersane ve
Ulasim Sanayi, A.S.

OPINION

RIDGWAY, Judge:

These consolidated actions are before the court on cross-motions
for judgment on the agency record. Domestic steel manufacturers
Nucor Corporation, Gerdau AmeriSteel Corporation, and Commer-
cial Metals Company (collectively, the ‘‘Domestic Producers’’) and
ICDAS Celik Enerji Tersane ve Ulasim Sanayi, A.S. (‘‘ICDAS’’) – a
Turkish producer/exporter of the subject merchandise – separately
challenge various aspects of the final results of the U.S. Department
of Commerce’s seventh administrative review of the antidumping
duty order on Certain Steel Concrete Reinforcing Bars From Turkey.
See generally Certain Steel Concrete Reinforcing Bars From Turkey;
Final Results, Rescission of Antidumping Duty Administrative Re-
view in Part, and Determination To Revoke in Part, 70 Fed. Reg.
67,665 (Nov. 8, 2005) (‘‘Final Results’’). Also here in dispute are the
results of a voluntary remand to Commerce on the issue of the date
of sale for ICDAS’ U.S. sales, for use in Commerce’s antidumping
margin calculations. See Final Results of Redetermination Pursuant
to Court Remand (‘‘Remand Results’’).

In particular, the Domestic Producers contend that Commerce
erred in the Final Results by classifying ICDAS’ sales through its
U.S. affiliate as Export Price (‘‘EP’’) sales, rather than Constructed
Export Price (‘‘CEP’’) sales. See Memorandum in Support of Plain-
tiffs’ Motion for Judgment on the Agency Record (‘‘Domestic Produc-
ers Brief ’’); Plaintiffs’ Reply Brief (‘‘Domestic Producers Reply
Brief ’’) at 1-8.1 The Domestic Producers further assert that ICDAS’

1 Export Price (‘‘EP’’) and Constructed Export Price (‘‘CEP’’) refer to Commerce’s two
methods for calculating prices for merchandise imported into the United States. Commerce
compares those prices to normal values to determine whether merchandise has been
dumped in the United States.

Both EP and CEP are calculated using the price at which the subject merchandise is first
sold to a U.S. buyer not affiliated with the foreign producer or exporter. Generally, a U.S.
sale is treated as an EP sale when the first sale to an unaffiliated U.S. buyer occurs before
the goods are imported into the United States. In turn, a U.S. sale generally is calculated as
a CEP sale when the first sale to an unaffiliated U.S. buyer occurs after importation. See
generally AK Steel Corp. v. United States, 226 F.3d 1361, 1367–74 (Fed. Cir. 2000) (analyz-
ing 19 U.S.C. § 1677a(a)–(b) (2000), and distinction between EP and CEP sales).

Thus, in general, ‘‘EP treatment is limited to transactions that occur between a seller
outside the United States and an [unaffiliated] buyer inside the United States, before the
date of importation.’’ Corus Staal BV v. United States, 502 F.3d 1370, 1377 (Fed. Cir. 2007)
(citing 19 U.S.C. § 1677a(a)); cf. AK Steel, 226 F.3d at 1370 n.8 (hypothesizing ‘‘a sales con-
tract between two U.S. domiciled entities that is entirely executed outside the United
States,’’ but expressly declining to decide ‘‘whether such a sale would be classified as an EP
or CEP sale’’). And, for reasons summarized in section III.A below, the classification of U.S.
sales as CEP sales (rather than EP sales) is more likely to result in a determination that
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attacks on the Final Results are unfounded, and that the Final Re-
sults therefore should be sustained in all other respects – with one
major exception. See Response Brief of the Domestic Producers (‘‘Do-
mestic Producers Response Brief ’’). Specifically, the Domestic Pro-
ducers assert that the Final Results erred in using contract date as
the date of sale for ICDAS’ U.S. sales, and that the Remand Results
– where Commerce reversed itself – are correct. See Domestic Pro-
ducers Brief at 2 n.1; Domestic Producers Reply Brief at 1, 8–15.

For its part, ICDAS challenges four aspects of the Final Results:
(1) Commerce’s disallowance of a start-up adjustment for ICDAS’
Biga melt shop; (2) Commerce’s decision to treat ICDAS’ foreign ex-
change gains within the category of ‘‘financial expenses,’’ and to cap
ICDAS’ total financial expenses at zero; (3) Commerce’s use of the
average cost of manufacturing for the entire period of review
(‘‘POR’’), rather than ICDAS’ quarterly costs, in the agency’s ‘‘sales
below cost’’ analysis; and (4) Commerce’s use of the date of entry,
rather than the date of sale, to define ICDAS’ universe of sales. See
Plaintiff ICDAS’ Memorandum in Support of its Motion for Judg-
ment on the Agency Record Pursuant to Rule 56.2 (‘‘ICDAS Brief ’’);
Plaintiff ICDAS’ Reply Brief in Support of Its Motion for Judgment
on the Agency Record Pursuant to Rule 56.2 (‘‘ICDAS Reply Brief ’’).
In addition, ICDAS contests Commerce’s decision in the Remand Re-
sults to use invoice date as the date of sale for ICDAS’ U.S. sales,
rather than using contract date (as the agency did in the Final Re-
sults). See Defendant-Intervenor ICDAS’ Memorandum in Opposi-
tion to Plaintiffs’ Motion for Judgment on the Agency Record at 1–3,
5–30 (‘‘ICDAS Response Brief ’’); Defendant-Intervenor ICDAS’
Supplemental Reply Brief Regarding the Date of Sale Issue (‘‘ICDAS
Supp. Reply Brief ’’). ICDAS maintains that Commerce properly
treated all of ICDAS’ U.S. sales as Export Price (‘‘EP’’) sales, rather
than Constructed Export Price (‘‘CEP’’) sales, and therefore opposes
the Domestic Producers’ Motion for Judgment on the Agency Record.
See ICDAS Response Brief at 1, 3–4, 30–40.

The Government maintains that the Final Results should be sus-
tained in all respects, save three. See Defendant’s Response to Plain-
tiffs’ and Defendant-Intervenor’s Motions for Judgment Upon the
Agency Record (‘‘Def. Response Brief ’’). First, the Government re-
quests that two issues be remanded to Commerce for further consid-
eration – specifically, Commerce’s use of the POR average cost of
manufacturing (rather than ICDAS’ quarterly costs) in the agency’s
‘‘sales below cost’’ analysis, and Commerce’s use of the date of entry
(rather than the date of sale) to define ICDAS’ universe of sales. See
Def. Response Brief at 1–3, 8–9, 11–12, 28–29, 36. In addition, the
Government asserts that, as to the issue of the date of sale for
ICDAS’ U.S. sales, the Remand Results (which used invoice date as

merchandise has been dumped in the United States. See Corus Staal, 502 F.3d at 1376.
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the date of sale) – rather than the Final Results (which used con-
tract date) – should be sustained. See Defendant’s Response to
Defendant-Intervenor’s Memorandum in Opposition to Plaintiff ’s
Motion for Judgment on the Agency Record (‘‘Def. Supp. Response
Brief ’’).

Jurisdiction lies under 28 U.S.C. § 1581(c) (2000).2 For the rea-
sons set forth below, the Domestic Producers’ Motion for Judgment
on the Agency Record challenging Commerce’s decision to treat sales
made through ICDAS’ U.S. sales affiliate as EP sales must be de-
nied. ICDAS’ Motion for Judgment on the Agency Record must simi-
larly be denied as to ICDAS’ claims that Commerce improperly de-
nied ICDAS’ request for a startup adjustment, and that Commerce
erred in its treatment of ICDAS’ foreign exchange gains as well as in
its decision to cap ICDAS’ total financial expenses at zero. On the
other hand, ICDAS’ Motion for Judgment on the Agency Record is
granted as to ICDAS’ challenges to Commerce’s use of invoice date
(rather than contract date) as the date of sale for ICDAS’ U.S. sales,
Commerce’s use of the POR average cost of manufacturing (rather
than ICDAS’ quarterly costs) in the agency’s ‘‘sales below cost’’ analy-
sis, and Commerce’s use of the date of entry (rather than the date of
sale) to define ICDAS’ universe of sales; and this matter is remanded
to the Department of Commerce for further proceedings not inconsis-
tent with this opinion.

I. Standard of Review

In reviewing a challenge to a final determination by the Com-
merce Department in an antidumping administrative review, the
court must hold unlawful any agency determination, finding, or con-
clusion that is found to be ‘‘unsupported by substantial evidence on
the record, or otherwise not in accordance with law.’’ 19 U.S.C.
§ 1516a(b)(1)(B)(i); see also Elkem Metals Co. v. United States, 468
F.3d 795, 800 (Fed. Cir. 2006). Substantial evidence is ‘‘more than a
mere scintilla’’; rather, it is ‘‘such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.’’ Universal
Camera Corp. v. Nat’l Labor Relations Bd., 340 U.S. 474, 477 (1951)
(quoting Consol. Edison Co. v. Nat’l Labor Relations Bd., 305 U.S.
197, 229 (1938)); see also Nippon Steel Corp. v. United States, 337
F.3d 1373, 1379 (Fed. Cir. 2003) (same).

Moreover, ‘‘the substantiality of evidence must take into account
whatever in the record fairly detracts from its weight,’’ including
‘‘contradictory evidence or evidence from which conflicting inferences
could be drawn.’’ Suramerica de Aleaciones Laminadas, C.A. v.
United States, 44 F.3d 978, 985 (Fed. Cir. 1994) (quoting Universal
Camera, 340 U.S. at 487–88). On the other hand, the mere fact that

2 All citations to federal statutes are to the 2000 edition of the United States Code.

U.S. COURT OF INTERNATIONAL TRADE 91



‘‘it [may be] possible to draw two inconsistent conclusions from evi-
dence in the record . . . does not prevent Commerce’s determination
from being supported by substantial evidence.’’ Am. Silicon Techs. v.
United States, 261 F.3d 1371, 1376 (Fed. Cir. 2001); see also Consolo
v. Federal Maritime Commission, 383 U.S. 607, 620 (1966) (same).

II. Background

In April 1997, the Department of Commerce issued an antidump-
ing order covering rebar from Turkey. See Antidumping Duty Order:
Certain Steel Concrete Reinforcing Bars From Turkey, 62 Fed. Reg.
18,748 (April 17, 1997). Subsequently, in every annual administra-
tive review that Commerce has conducted for ICDAS since 1999 – in-
cluding three consecutive administrative reviews, covering the peri-
ods April 1, 2001 through March 31, 2004 – Commerce consistently
found that the dumping margin for ICDAS’ U.S. sales was zero or de
minimis3 (at least until the Remand Results here in dispute were is-
sued).4

The administrative review which is the subject of this action – the
seventh such review – began in April 2004, when Commerce gave no-
tice of the opportunity to request a review of the antidumping order
on rebar from Turkey, for the period April 1, 2003 through March 31,
2004. See generally Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity To Request Ad-
ministrative Review, 69 Fed. Reg. 17,129 (April 1, 2004). At the re-

3 See 19 C.F.R. § 351.106 (2003) (providing that a de minimis dumping margin is one be-
low 0.5%).

All citations to federal regulations are to the 2003 edition of the Code of Federal Regula-
tions.

4 See Certain Steel Concrete Reinforcing Bars from Turkey; Amended Final Results of
Antidumping Duty Administrative Review, 66 Fed. Reg. 63,364 (Dec. 6, 2001) (amended fi-
nal results for administrative review covering April 1, 1999 through March 31, 2000, find-
ing dumping margin of zero); Certain Steel Concrete Reinforcing Bars from Turkey; Final
Results, Rescission of Antidumping Duty Administrative Review in Part, and Determina-
tion Not To Revoke in Part, 68 Fed. Reg. 53,127 (Sept. 9, 2003) (final results for administra-
tive review covering April 1, 2001 through March 31, 2002, finding de minimis dumping
margin of 0.10%); Certain Steel Concrete Reinforcing Bars from Turkey; Final Results, Re-
scission of Antidumping Duty Administrative Review in Part, and Determination Not To
Revoke in Part, 69 Fed. Reg. 64,731 (Nov. 8, 2004) (final results for administrative review
covering April 1, 2002 through March 31, 2003, finding dumping margin of zero); Certain
Steel Concrete Reinforcing Bars from Turkey; Final Results, Rescission of Antidumping
Duty Administrative Review in Part, and Determination To Revoke in Part, 70 Fed. Reg.
67,665 (Nov. 8, 2005) (final results for administrative review covering April 1, 2003 through
March 31, 2004, finding de minimis dumping margin of 0.16%).

A pending companion case challenges the results of the seventh administrative review
(covering 2003–2004) – the administrative review at issue here. See Habas Sinai ve Tibbi
Gazlar Istihsal Endustrisi A.S. v. United States, No. 05–00613 (Ct. Int’l Trade filed Nov. 10,
2005). An action challenging the results of the sixth administrative review (covering 2002–
2003) also remains pending. See Gerdau AmeriSteel Corp. v. United States, No. 04–00608
(Ct. Int’l Trade filed Dec. 6, 2004); see also Gerdau AmeriSteel Corp. v. United States, 519
F.3d 1336 (Fed. Cir. 2008).
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quest of both the Domestic Producers and ICDAS, inter alia, Com-
merce initiated an administrative review the following month. See
generally Initiation of Antidumping and Countervailing Duty Ad-
ministrative Reviews and Request for Revocation in Part, 69 Fed.
Reg. 30,282 (May 27, 2004).

In the Preliminary Results of the administrative review, Com-
merce calculated a margin of 0.47% for ICDAS. In light of that de
minimis margin, and the company’s record of zero or de minimis
margins in the two prior administrative reviews, the agency also an-
nounced its intention to revoke the antidumping order as to ICDAS.
See generally Certain Steel Concrete Reinforcing Bars from Turkey;
Preliminary Results and Partial Rescission of Antidumping Duty Ad-
ministrative Review and Notice of Intent to Revoke in Part, 70 Fed.
Reg. 23,990, 23,991, 23,995 (May 6, 2005) (‘‘Preliminary Results’’);
see also Gerdau AmeriSteel Corp. v. United States, 519 F.3d 1336,
1337-38 (Fed. Cir. 2008) (summarizing history of de minimis find-
ings in administrative reviews of ICDAS, leading to Commerce’s de-
termination to revoke antidumping order as to ICDAS).

Following briefing and oral argument by the parties before the
agency, Commerce published the Final Results of the administrative
review. See generally Certain Steel Concrete Reinforcing Bars From
Turkey; Final Results, Rescission of Antidumping Duty Administra-
tive Review in Part, and Determination To Revoke in Part, 70 Fed.
Reg. 67,665 (Nov. 8, 2005) (‘‘Final Results’’); see also Issues and Deci-
sion Memorandum for the Antidumping Duty Administrative Review
on Certain Steel Concrete Reinforcing Bars From Turkey – April 1,
2003, through March 31, 2004 (Nov. 2, 2005) (Pub. Doc. No. 256)
(‘‘Decision Memo’’).5

In reaching the Final Results, Commerce decided, inter alia, (1) to
treat all of ICDAS’ U.S. sales as Export Price (‘‘EP’’), rather than
Constructed Export Price (‘‘CEP’’), transactions; (2) to disallow a
start-up adjustment for ICDAS’ Biga melt shop; (3) to treat ICDAS’
foreign exchange gains within the category of ‘‘financial expenses’’
for purposes of calculating ICDAS’ cost of production, and to cap
ICDAS’ total financial expenses at zero; (4) to use contract date
(rather than invoice date) as the date of sale for ICDAS’ U.S. sales,
for purposes of calculating ICDAS’ antidumping duty margin; (5) to

5 Because this action was remanded to Commerce for further consideration of the issue of
the date of sale to be used for ICDAS’ U.S. sales, two administrative records have been filed
with the court – the initial administrative record (which comprises the information on
which the agency’s Final Results were based), and the supplemental administrative record
(on which the Remand Results were based). Moreover, because confidential information is
included in both administrative records, there are two versions of each – a public version
and a confidential version.

Citations to public documents in the initial administrative record and the supplemental
administrative record are noted as ‘‘Pub. Doc. No. ’’ and ‘‘Remand Pub. Doc. No.

,’’ respectively. Citations to the confidential versions are, in turn, noted as ‘‘Conf. Doc.
No. ’’ and ‘‘Remand Conf. Doc. No. .’’
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use in its ‘‘sales below cost’’ analysis the weighted average cost of
manufacturing for the entire one-year period of review, rather than
ICDAS’ quarterly average costs; and (6) to use the date of entry,
rather than the date of sale, to define ICDAS’ universe of sales.

Based on Commerce’s analyses as reflected in its Final Results,
the final dumping margin for ICDAS was calculated to be 0.16% –
once again, a de minimis margin. See Final Results, 70 Fed. Reg. at
67,667. As a result of the company’s de minimis dumping margin in
the review at issue, as well as its de minimis or zero margins in the
two previous administrative reviews, Commerce revoked the anti-
dumping order as to ICDAS, in accordance with the agency’s regula-
tions. See Final Results, 70 Fed. Reg. at 67,666; 19 C.F.R.
§ 351.222(b)(2)(i) (providing for revocation of an order as to a par-
ticular exporter or producer of subject merchandise where, inter alia,
the exporter or producer has ‘‘sold the merchandise at not less than
normal value for a period of at least three consecutive years’’).

The Domestic Producers and ICDAS brought the two actions con-
solidated here, challenging various aspects of the Final Results. One
of the two issues raised in the Domestic Producers’ Complaint was
Commerce’s use of the contract date as the date of sale for ICDAS’
U.S. sales. On behalf of Commerce, the Government requested and
was granted a voluntary remand on that issue. On remand, Com-
merce reversed itself, changing its ‘‘date of sale’’ methodology for
ICDAS’ U.S. sales, using the invoice date – rather than the contract
date – as the date of sale. See Final Results of Redetermination Pur-
suant to Court Remand (‘‘Remand Results’’). As a result of that
change, Commerce recalculated the dumping margin for ICDAS as
above the de minimis level, and concluded that ICDAS does not
qualify for revocation. See Remand Results at 2–3, 25.

The parties’ pending cross-motions for judgment on the agency
record are directed to the Final Results of Commerce’s seventh ad-
ministrative review, as well as the ‘‘date of sale’’ issue addressed in
Commerce’s Remand Results.6

III. Analysis

In their Motion for Judgment on the Agency Record, the Domestic
Producers contend that, in the Final Results, Commerce wrongly
treated sales made through ICDAS’ U.S. affiliate as Export Price
(‘‘EP’’) – rather than Constructed Export Price (‘‘CEP’’) – sales. In its
Motion for Judgment on the Agency Record, ICDAS argues, in turn,
that Commerce erred in denying ICDAS’ request for a startup ad-

6 At the request of the Domestic Producers, and with the consent of all parties, the Court
preliminarily enjoined liquidation of the entries subject to the seventh administrative re-
view, which is the review at issue here. However, the Court declined to extend the injunc-
tion to entries made after the period of review. See Nucor Corp. v. United States, 29 CIT
1452, 1453, 1470, 412 F. Supp. 2d 1341, 1343, 1357 (2005).
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justment in the Final Results, that Commerce both improperly
treated ICDAS’ foreign exchange gains within the category of ‘‘finan-
cial expenses’’ for purposes of calculating ICDAS’ cost of production
in the Final Results and also improperly capped ICDAS’ total finan-
cial expenses at zero, that Commerce erred on remand in using in-
voice date (rather than contract date) as the date of sale for ICDAS’
U.S. sales, that Commerce erred in the Final Results by using in its
‘‘sales below cost’’ analysis the weighted average cost of manufactur-
ing for the period of review (‘‘POR’’) (rather than ICDAS’ quarterly
average costs), and that Commerce erred in the Final Results by us-
ing the date of entry (rather than the date of sale) to define ICDAS’
universe of sales.

Each of the parties’ claims is discussed in detail below. As set forth
there, there is no merit to the Domestic Producers’ challenge to Com-
merce’s decision to treat sales made through ICDAS’ U.S. sales affili-
ate as EP sales. The Domestic Producers’ Motion for Judgment on
the Agency Record therefore must be denied. Similarly lacking in
merit are ICDAS’ challenge to Commerce’s denial of ICDAS’ request
for a startup adjustment, and ICDAS’ challenge to Commerce’s treat-
ment of ICDAS’ foreign exchange gains as ‘‘financial expenses’’ as
well as the agency’s decision to cap ICDAS’ total financial expenses
at zero. Accordingly, ICDAS’ Motion for Judgment on the Agency
Record must be denied as to those claims. In contrast, Commerce’s
use of invoice date (rather than contract date) as the date of sale for
ICDAS’ U.S. sales, Commerce’s use of the POR average cost of manu-
facturing (rather than ICDAS’ quarterly costs) in the agency’s ‘‘sales
below cost’’ analysis, and Commerce’s use of the date of entry (rather
than the date of sale) to define ICDAS’ universe of sales cannot be
sustained on the existing administrative record. ICDAS’ Motion for
Judgment on the Agency Record therefore must be granted as to
those claims, and this matter remanded to Commerce for further ap-
propriate action.

A. Commerce’s Treatment of ICDAS’ U.S. Sales as
Export Price (‘‘EP’’) Sales

Dumping takes place when merchandise is imported into the
United States and sold at a price lower than its ‘‘normal value’’ – i.e.,
the foreign market value of the subject merchandise. 19 U.S.C.
§§ 1673, 1677(34). The difference between the normal value and the
U.S. Price is the ‘‘dumping margin.’’ 19 U.S.C. § 1677(35). When nor-
mal value is compared to the U.S. Price and dumping is found, anti-
dumping duties equal to the dumping margin may be imposed to off-
set the dumping. 19 U.S.C. § 1673(2)(B).

For purposes of an antidumping analysis, the U.S. Price is calcu-
lated using either the Export Price (‘‘EP’’) methodology or the Con-
structed Export Price (‘‘CEP’’) methodology. Commerce compares ei-
ther the EP or the CEP with the ‘‘normal value’’ of the subject
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merchandise, to ascertain whether dumping is occurring, and, if so,
to calculate the dumping margin. 19 U.S.C. §§ 1673, 1677a. If a
transaction is classified as a CEP sale, the statute requires that cer-
tain additional deductions be taken from the sales price in order to
arrive at the U.S. Price.7 The bottom line is that use of CEP is more
likely to result in a finding of dumping. See generally AK Steel Corp.
v. United States, 226 F.3d 1361, 1364–65 & n.4 (Fed. Cir. 2000).

Export Price (‘‘EP’’) is defined in the statute:

The term ‘‘export price’’ means the price at which the subject
merchandise is first sold (or agreed to be sold) before the date of
importation by the producer or exporter of the subject merchan-
dise outside of the United States to an unaffiliated purchaser in
the United States or to an unaffiliated purchaser for exporta-
tion to the United States. . . .

19 U.S.C. § 1677a(a). The statute defines Constructed Export Price
(‘‘CEP’’) as well:

The term ‘‘constructed export price’’ means the price at which
the subject merchandise is first sold (or agreed to be sold) in the
United States before or after the date of importation by or for
the account of the producer or exporter of such merchandise or
by a seller affiliated with the producer or exporter, to a pur-
chaser not affiliated with the producer or exporter. . . .

19 U.S.C. § 1677a(b).
During the period of review, ICDAS exported merchandise to the

United States both through a U.S. affiliate (which serves as importer
of record, and is basically a ‘‘paper company’’), as well as directly to
unaffiliated customers. In the Final Results at issue here, Commerce
classified all of ICDAS’ U.S. sales as EP sales, as it has since the
2001–2002 review, applying AK Steel (which includes a detailed
analysis of the differences between EP and CEP sales) and empha-
sizing the locations of the transactions.8 See generally Final Results,
70 Fed. Reg. 67,665; Decision Memo at 63–68. Commerce concluded:

While we note that it is undisputed that ICDAS’s U.S. importer
is affiliated with ICDAS, this fact alone does not require a find-

7 Specifically, any selling commissions, any expenses associated with the sale (such as
credit expenses), any costs of further manufacture, and the profit allocated to those costs
and expenses must be deducted from CEP sales. See 19 U.S.C. § 1677a(d). No such deduc-
tions are taken from EP sales. See AK Steel, 226 F.3d at 1364 n.4.

8 See Certain Steel Concrete Reinforcing Bars from Turkey; Preliminary Results of Anti-
dumping Duty Administrative Review and Notice of Intent Not To Revoke, 68 Fed. Reg.
23,972, 23,974 (May 6, 2003) (preliminary results for 2001–2002 period of review); Certain
Steel Concrete Reinforcing Bars from Turkey; Preliminary Results and Partial Rescission of
Antidumping Duty Administrative Review and Notice of Intent Not To Revoke In Part, 69
Fed. Reg. 25,063, 25,065 (May 5, 2004) (preliminary results for 2002–2003 period of review).
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ing that the sales in question are CEP transactions. Under AK
Steel, the salient issue is whether the sale at issue takes place
inside or outside the United States, which the Court
furtherdiscussed in Corus Staal, noting that ‘‘the focus of the
inquiry is on the location of the sale not the role played by the
affiliated importer.’’ See Corus Staal, 259 F. Supp. 2d at 1259.

In this case, the record indicates that ICDAS’s sales through its
affiliated importer were concluded in Turkey . . . . [T]he sales
agreement was signed in Turkey by ICDAS personnel, the in-
voice was issued by an entity in Turkey (i.e., the producer/
exporter) to an entity in the United States (i.e., the U.S. cus-
tomer), and it was concluded outside the United States.

Regarding the petitioners’ arguments involving the transfer of
title, we disagree that the evidence on the record shows that
title passed to the customer inside the United States. We have
examined the documents taken at verification and find that
none of the contracts for . . . entries [during the period of re-
view] shows that title passed after entry.

Decision Memo at 66–67.
The Domestic Producers contend that Commerce erred in classify-

ing sales made through ICDAS’ U.S. affiliate as EP sales. According
to the Domestic Producers, those transactions instead should be
treated as CEP sales. See generally Domestic Producers Brief,
passim; Domestic Producers Reply Brief at 1–9.

In their briefs, the parties devote much ink to their competing in-
terpretations of the Court of Appeals’ opinion in AK Steel, and, to a
lesser degree, the opinion of this court in Corus Staal. See AK Steel,
226 F.3d 1361; Corus Staal BV v. U.S. Dep’t of Commerce, 27 CIT
388, 259 F. Supp. 2d 1253 (2003) (concerning Final Determination in
antidumping investigation). The Domestic Producers maintain that
those two opinions require that sales made through ICDAS’ U.S. af-
filiate be classified as CEP sales. See Domestic Producers Brief at 8;
see also id. at 9–17; Domestic Producers Reply Brief at 1–7.

The Domestic Producers initially asserted that AK Steel holds
flatly that ‘‘any sale in which the contract is between a U.S. affiliate
and an unaffiliated U.S. customer must be classified as CEP,’’ based
solely on the domicile of the seller and without regard to the location
of the sale or transaction. See Domestic Producers Brief at 11; see
also id. at 8, 12. In their Reply Brief, the Domestic Producers moder-
ated their stance slightly, arguing that ‘‘[t]he decision [in AK Steel]
appears to support two different, mutually exclusive tests for
whether a transaction is CEP or EP’’ – one test based on the domicile
of the party making the sale to the first unaffiliated customer, and
one test based on the location of the sale or transaction. See Domes-
tic Producers Reply Brief at 2.
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Specifically, the Domestic Producers assert that ‘‘[p]ortions of the
opinion [in AK Steel] clearly state that whenever the sale to the first
unaffiliated U.S. customer is made by a U.S. selling affiliate, that
transaction must be classified as CEP.’’ See Domestic Producers Re-
ply Brief at 2. To illustrate this point, the Domestic Producers ex-
cerpt language from the Court of Appeals’ conclusion in AK Steel:
‘‘[I]f the contract for sale was between a U.S. affiliate of a foreign
producer or exporter and an unaffiliated U.S. purchaser, then the
sale must be classified as a CEP sale. . . . Similarly, a sale made by a
U.S. affiliate or another party other than the producer or exporter
cannot be an EP sale.’’ AK Steel, 226 F.3d at 1374 (quoted in Domes-
tic Producers Reply Brief at 2).

At the same time, however, the Domestic Producers candidly con-
cede – as they must – that ‘‘other portions of the opinion [in AK
Steel] appear to state that a sale by a U.S. affiliate can be classified
as EP where title transfers and consideration is [given] outside of
the United States.’’ See Domestic Producers Reply Brief at 2–3. To il-
lustrate that point, the Domestic Producers point to another excerpt
from AK Steel: ‘‘The term ‘outside the United States,’ read in the con-
text of both the CEP and the EP definitions, . . . applies to the locus
of the transaction at issue, not the location of the company.’’ AK
Steel, 226 F.3d at 1369 (quoted in Domestic Producers Reply Brief at
2–3).

Summing up their analysis of AK Steel, the Domestic Producers
state: ‘‘Thus, at different points in the opinion, the Federal Circuit
appears to endorse a bright-line rule whereby all sales through a
U.S. selling affiliate are CEP; in others, it appears to make the dis-
tinction based solely on the location of title transfer.’’ Domestic Pro-
ducers Reply Brief at 3. The Domestic Producers conclude – based on
both their analysis of the language of the opinion, as well as their
analysis of the facts and outcome of the case – that AK Steel’s refer-
ences to ‘‘the location of the sale’’ were actually intended to refer to
‘‘the domicile of the seller’’; and, moreover, that, under AK Steel, it is
‘‘the seller’s domicile, rather than the location of title-transfer’’
which is ‘‘the defining factor’’ in an EP/CEP analysis. See Domestic
Producers Brief at 13–17; Domestic Producers Reply Brief at 8.

To be sure, the detailed analysis in the Court of Appeals’ opinion in
AK Steel is necessarily dense, and can therefore be challenging to
follow at points. It is therefore difficult not to sympathize with the
Domestic Producers, as they struggle to distill the implications of AK
Steel for this case. And, as the Domestic Producers indicate, some
statements in AK Steel appear (at least at first blush) to be some-
what in tension with other statements in the opinion. The Govern-
ment and ICDAS correctly note, however, that the gravamen of AK
Steel is the significance of the location of the sale or transaction –
specifically, ‘‘whether the sale or transaction takes place inside or
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outside the United States.’’ See AK Steel, 226 F.3d at 1369–70 (char-
acterizing location of sale or transaction as a ‘‘critical difference’’ be-
tween EP and CEP sales).

In AK Steel, the Court of Appeals focused repeatedly and defini-
tively on the importance of the location of a sale or transaction in de-
termining its classification as an EP or CEP sale.9 Thus, the Court
framed ‘‘[t]he question at the root of [the] appeal’’ in that case as
whether a sale can be properly classified as an EP sale ‘‘if the sales
contract . . . is executed in the United States.’’ AK Steel, 226 F.3d at
1368 (emphasis added).

AK Steel’s analysis of the language of the statute similarly high-
lights the significance of the location of the sale or transaction. Re-
viewing the text of the statute, the Court of Appeals determined that
‘‘the plain meaning of the language enacted by Congress . . . focuses
on where the sale takes place.’’ AK Steel, 226 F.3d at 1369 (emphasis
added) (discussing 19 U.S.C. § 1677a (defining ‘‘EP’’ and ‘‘CEP’’)).10

Underscoring the fact that the location of the sale or transaction is a
‘‘dispositive’’ factor in classifying sales as EP sales or CEP sales, the
Court of Appeals continued:

The text of the [statutory] definition of CEP states that CEP is
the ‘‘price at which the subject merchandise is first sold in the
United States.’’ 19 U.S.C. § 1677a(a) (emphasis added). In con-
trast, EP is defined as the price at which the merchandise is
first sold ‘‘outside the United States.’’ 19 U.S.C. § 1677a(b).
Thus, the location of the sale appears to be critical to the dis-
tinction between the two categories.

AK Steel, 226 F.3d at 1369 (second emphasis added).11 Echoing its

9 The Court of Appeals noted, for example, that ‘‘the statute appears to allow for a sale
made by the foreign exporter or producer to be classified as a CEP sale, if such a sale is
made ‘in the United States.’ ’’ AK Steel, 226 F.3d at 1367 n.6 (emphasis added). Similarly, in
an aside, the Court of Appeals observed that ‘‘[s]ales in the United States between unaffili-
ated purchasers and unaffiliated sellers are never at issue.’’ AK Steel, 226 F.3d at 1367–68
(emphasis added).

10 See also AK Steel, 226 F.3d at 1373 (observing that ‘‘the distinction [between CEP
sales and EP sales] based on the location of the sale was already present’’ prior to the 1994
amendments to the statute) (emphasis added).

11 Further, in rejecting an alleged ambiguity in the statute, the Court of Appeals again
highlighted the significance of the location of the sale or transaction, ruling that ‘‘[t]he lan-
guage of the CEP definition leaves no doubt that the modifier ‘in the United States’ relates
to ‘first sold.’ The term ‘outside the United States,’ read in the context of both the CEP and
the EP definitions [at 19 U.S.C. § 1677a(a)–(b)], . . . applies to the locus of the transaction
at issue, not the location of the company.’’ AK Steel, 226 F.3d at 1369 (emphasis added).

The Court of Appeals also explained that ‘‘[a] sales contract executed in the United States
between two entities domiciled in the United States cannot generate a sale ‘outside the
United States.’ ’’ AK Steel, 226 F.3d at 1370 (final emphasis added). Emphasizing yet again
the significance of the location of the sale or transaction, the Court added: ‘‘In general, a
producer/exporter in a dumping investigation will always be located outside the United
States. Thus, it must be the locus of the transaction that is modified by ‘outside the United
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characterization of the location of the sale or transaction as a
‘‘dispositive’’ factor, the Court expressly identified ‘‘whether the sale
or transaction takes place inside or outside the United States’’ as a
‘‘critical difference’’ between EP and CEP sales. AK Steel, 226 F.3d at
1369–70 (emphasis added).

The Court of Appeals’ review of the specific facts of AK Steel con-
tinues the drumbeat on the location of the sales or transactions.
There, too, the Court of Appeals focused like a laser on the issue, ul-
timately concluding that the transactions in the case were not EP
sales, but CEP sales. See AK Steel, 226 F.3d at 1370–72, 1374. Ob-
serving that – as a practical matter – ‘‘whether a sale is ‘outside the
United States’ depends, in part, on whether the parties are or are
not located in the United States,’’ the Court ruled:

A transaction, such as those here, in which both parties are lo-
cated in the United States and the contract is executed in the
United States cannot be said to be ‘‘outside the United States.’’
Thus, such a transaction cannot be classified as an EP transac-
tion. Rather, classification as an EP sale requires that one of
the parties to the sale be located ‘‘outside the United States,’’
for if both parties to the transaction were in the territory of the
United States and the transfer of ownership was executed in the
United States, it is not possible for the transaction to be outside
the United States.

AK Steel, 226 F.3d at 1370 (emphases added). Emphasizing that
‘‘Congress has made a clear distinction between [EP sales and CEP
sales] based on the geographic location of the transaction,’’ the Court
of Appeals stated that it would be ‘‘contrary to the plain meaning of
the statute’’ to classify the transactions in AK Steel as EP sales
‘‘[w]hen . . . there are contracts showing that the sales at issue took
place in the United States between two entities with United States
addresses, one of which was an affiliate of the producer/exporter.’’
AK Steel, 226 F.3d at 1370–71 (emphases added).12

States’ in the EP definition’’ which appears at 19 U.S.C. § 1677a(a). AK Steel, 226 F.3d at
1370.

12 AK Steel’s analysis of the participation of an affiliate as a seller simply reinforces the
significance of the location of the sale or transaction. Noting the relationship between the
two considerations, for example, the Court of Appeals stated that ‘‘[l]imiting affiliate sales
to CEP flows logically from the geographical restriction of the EP definition [to sales or
transactions that take place ‘outside the United States’].’’ AK Steel, 226 F.3d at 1370–71
(emphasis added).

As noted above, the Court then reiterated that ‘‘[t]he location of the sale’’ is a ‘‘critical’’
factor in distinguishing between EP and CEP sales, and concluded that it would be ‘‘con-
trary to the plain meaning of the statute’’ to classify the transactions in AK Steel as EP
sales ‘‘[w]hen . . . there are contracts showing that the sales at issue took place in the United
States between two entities with United States addresses, one of which was an affiliate of
the producer/exporter.’’ AK Steel, 226 F.3d at 1371 (emphasis added).
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In AK Steel, the Korean producers argued that the statutory term
‘‘seller’’ was ambiguous, and that Commerce should be permitted to
interpret it in terms of the U.S. affiliate’s activities. AK Steel, 226
F.3d at 1371. The Court of Appeals made short work of that argu-
ment, again highlighting the significance of the location of the sale
or transaction. The Court of Appeals concluded: ‘‘If Congress had in-
tended the EP versus CEP distinction to be made based on which
party set the terms of the deal or on the relative importance of each
party’s role, it would not have written the statute to distinguish be-
tween the two categories based on the location where the sale was
made and the affiliation of the party that made the sale.’’ AK Steel,
226 F.3d at 1372 (emphasis added).

Finally, the significance of the location of the sale or transaction is
highlighted in the ultimate statement of the holding of AK Steel:

Stated in terms of the EP definition: if the sales contract is be-
tween two entities in the United States, and executed in the
United States and title will pass in the United States, it cannot
be said to have been a sale ‘‘outside the United States’’; there-
fore, the sale cannot be an EP sale.

AK Steel, 226 F.3d at 1374 (initial emphasis added). As illustrated by
the excerpts quoted in the discussion above (including notes 9
through 12), AK Steel’s emphasis on the location of a sale or transac-
tion in classifying it as EP or CEP is much greater than the Domes-
tic Producers acknowledge.

In short, there is no merit to the Domestic Producers’ claim that
AK Steel mandates that any sale in which the contract is between
two U.S. domiciled entities – i.e., a U.S. affiliate of a foreign
producer/exporter and an unaffiliated U.S. customer – must neces-
sarily, by definition, be classified as a CEP sale, without regard to
the location of that sale or transaction. Indeed, the Court of Appeals
in AK Steel held that a critical inquiry in making an EP/CEP classifi-
cation is the location of the sale or transaction – in particular,
whether the sale or transaction takes place inside or outside the
United States. See AK Steel, 226 F.3d at 1369; 19 U.S.C. § 1677a(a)–
(b) (defining ‘‘export price’’ in terms of a sale made (or an agreement
to sell reached) ‘‘outside of the United States,’’ and defining ‘‘con-
structed export price’’ in terms of a sale made (or an agreement to
sell reached) ‘‘in the United States’’).

The Court of Appeals held that, for purposes of 19 U.S.C. § 1677a,
the term ‘‘outside of the United States’’ refers to ‘‘the locus of the
transaction at issue, not the location of the company.’’ AK Steel, 226
F.3d at 1369. The Court noted that, in most situations, EP sales will
involve one party domiciled outside the United States, because sales
between two U.S. domiciled parties normally will take place inside
the United States. AK Steel, 226 F.3d at 1370. Nevertheless, as all
parties acknowledge, the Court of Appeals expressly reserved judg-
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ment as to whether ‘‘a sales contract between two U.S. domiciled en-
tities that is entirely executed outside the United States’’ would be
classified as an EP sale or a CEP sale. See AK Steel, 226 F.3d at 1370
n.8 (emphasis added); Domestic Producers Brief at 17 n.11; ICDAS
Response Brief at 33–34; Decision Memo at 63.13 Thus, under the
AK Steel test, it may be possible for two U.S. entities to conduct an
EP sale, provided that the sale is completed outside the United
States. In any event, as discussed herein, Commerce determined in
this case that all sales in question were between ICDAS (a Turkish
producer/exporter) and unaffiliated U.S. purchasers, and that all
sales in question were completed outside the United States.

The Domestic Producers’ argument was fully laid to rest by the
Court of Appeals in Corus Staal. See Corus Staal BV v. United
States, 502 F.3d 1370, 1377 (Fed. Cir. 2007) (concerning second ad-
ministrative review of antidumping order covering hot-rolled carbon
steel flat products from the Netherlands). The Court of Appeals
there underscored its holding in AK Steel, reiterating the signifi-
cance of the location of a transaction in classifying it as an EP or
CEP sale:

AK Steel does not stand for the proposition that all sales by for-
eign sellers to unaffiliated U.S. customers should be considered
EP transactions. In fact, AK Steel states that transactions . . .
in which the sale made by a foreign producer or exporter occurs
in the United States, should be treated as CEP transactions.

Corus Staal, 502 F.3d at 1377 (emphases added); see also id. (quoting
AK Steel, 226 F.3d at 1369: ‘‘[T]he location of the sale appears to be
critical to the distinction between the two categories.’’). It is thus a
major overstatement to assert (as the Domestic Producers do) that
AK Steel mandates that ‘‘where the first sale to an unaffiliated party
is made by a U.S. selling affiliate of the foreign producer/exporter,
the sale must be classified as CEP,’’ without regard to the location of
the transaction. See Domestic Producers Brief at 8.14

13 The Court of Appeals’ reservation of judgment on this point, alone, suffices to refute
the Domestic Producers’ claim that AK Steel established a bright line rule that any sale in
which the contract is between a U.S. affiliate and an unaffiliated U.S. customer is – by defi-
nition – a CEP sale.

14 The Domestic Producers contend that the facts and outcomes of AK Steel and Corus
Staal buttress the Domestic Producers’ interpretation of those cases. See generally Domestic
Producers Brief at 8–10, 13–17, 24 (discussing AK Steel and Court of International Trade’s
opinion in Corus Staal); Domestic Producers Reply Brief at 1–6 (same). The Domestic Pro-
ducers concede that the language of the opinions ‘‘emphasize[s] the ‘location of the sale.’ ’’
See Domestic Producers Brief at 14. But, according to the Domestic Producers, ‘‘a review of
the courts’ actions demonstrates that the courts intended this phrasing to reflect the place
of the seller’s domicile.’’ Id. In particular, the Domestic Producers state that ‘‘neither Court
analyzed . . . the location of title transfer (which would appear to be required by the Federal
Circuit’s definition of ‘sale’ as the transfer of ownership).’’ Id. The Domestic Producers’ argu-
ments again are wide of the mark.
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As the Government correctly points out, the statute requires that
– in determining whether a sale is an EP sale or a CEP sale – the
first step in Commerce’s analysis is to identify when ‘‘the subject
merchandise is first sold (or agreed to be sold).’’ See Def. Response
Brief at 30–31 (discussing definitions of EP and CEP in 19 U.S.C.
§ 1677a(a)-(b), both of which include quoted phrase). The Govern-
ment further notes that, in determining where merchandise is ‘‘first
sold (or agreed to be sold),’’ Commerce must adhere to the plain lan-
guage definitions of the terms ‘‘sold’’ and ‘‘agreed to be sold.’’ See Def.
Response Brief at 31. AK Steel defined a ‘‘sale’’ in the context of 19
U.S.C. § 1677a to ‘‘require[ ] both a ‘transfer of ownership to an un-
related party and consideration.’ ’’ AK Steel, 226 F.3d at 1371 (cita-
tion omitted; emphases added in AK Steel). Similarly, in Corus Staal,
the Court of Appeals defined an ‘‘agreement to sell’’ (for purposes of
19 U.S.C. § 1677a) as ‘‘a binding commitment that has not yet been
consummated by the exchange of goods for consideration, i.e., the
‘sale’ itself.’’ Corus Staal, 502 F.3d at 1376–77.15 Thus, ‘‘[a]s used in
the statute, the terms ‘sale’ and ‘agreement to sell’ . . . cover cover
different types of transactions.’’ Corus Staal, 502 F.3d at 1377. Fur-
ther, the Court of Appeals has held that ‘‘[n]either a sale nor an

As the Government pointedly observes, the Court of Appeals in AK Steel could have cho-
sen whatever verbiage it wished: ‘‘If the Federal Circuit had intended the phrasing to re-
flect the seller’s domicile, it would have stated location of affiliate, or domicile of affiliate,
not location of the sale.’’ See Def. Response Brief at 33–34. Further, as the Government
notes, AK Steel not only used the term ‘‘location of the sale,’’ it specifically defined it – as the
place of ‘‘the transfer of ownership or title.’’ See Def. Response Brief at 34 (quoting AK Steel,
226 F.3d at 1371). The fact of that express definition makes it crystal clear that the Court of
Appeals meant what it said, and said what it meant, in referring to the ‘‘location of the
sale’’; and, contrary to the Domestic Producers’ claims, the Court of Appeals did not mean
‘‘the place of the seller’s domicile.’’

Moreover, contrary to the Domestic Producers’ claims, both AK Steel and Corus Staal
specifically took note of the location of the transactions at issue in those cases. In AK Steel,
the Court of Appeals noted that there were ‘‘contracts showing that the sales at issue took
place in the United States.’’ AK Steel, 226 F.3d at 1371 (emphasis added); see also id., 226
F.3d at 1368 (noting that issue on appeal is ‘‘whether a sale to a U.S. purchaser can be prop-
erly classified as a sale by the producer/exporter, and thus an EP sale, even if the sales con-
tract is between the U.S. purchaser and a U.S. affiliate of the producer/exporter and is ex-
ecuted in the United States’’) (emphasis added); id. at 1370 (explaining that ‘‘[a] transaction,
such as those here, in which both parties are located in the United States and the contract
is executed in the United States cannot be said to be ‘outside the United States’ ’’). See gener-
ally Def. Response Brief at 34. Similarly, in Corus Staal, this court expressly took note of
evidence indicating that ‘‘the terms of . . . sale were agreed upon prior to the shipment of
the merchandise,’’ and that ‘‘the sale was made by the producer ‘outside of the United
States,’ ’’ supporting Commerce’s determination ‘‘that there was a transfer of ownership in
the Netherlands.’’ Corus Staal, 27 CIT at 393, 259 F. Supp. 2d at 1258.

In sum, there is simply no truth to the Domestic Producers’ claim that neither AK Steel
nor Corus Staal analyzed the location of the sales there at issue. See generally Def. Re-
sponse Brief at 34.

15 As such, it appears that, because – like a ‘‘sale’’ – an ‘‘agreement to sell’’ between a
producer/exporter and an unaffiliated purchaser in the United States (or an unaffiliated
purchaser for export to the United States) which is reached before importation is within the
scope of 19 U.S.C. § 1677a(a), a transaction may be classified as EP even if ownership does
not transfer and consideration is not paid until a later date.
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agreement to sell occurs until there is mutual assent to the material
terms [of a deal] (price and quantity).’’ Corus Staal, 502 F.3d at 1376.

In the case at bar, all activities relevant to sales of ICDAS’ rebar to
U.S. customers – including sales negotiations, issuance of invoices,
and preparation of documentation to facilitate payment – were
handled outside the United States, by ICDAS personnel in Turkey.
See Section A Questionnaire Response of ICDAS Celik Enerji
Tersane ve Ulasim Sanayi, A.S. (Pub. Doc. No. 67; Conf. Doc. No. 1)
at A–8.16 Specifically, all of ICDAS’ sales to the United States were
based upon contracts which were negotiated and finalized in Turkey
prior to ICDAS’ shipment of merchandise. See id. The Domestic Pro-
ducers highlight the fact that, inter alia, ICDAS’ sales documenta-
tion shows that – for sales made through ICDAS’ U.S. affiliate –
ICDAS first invoiced merchandise from itself to its U.S. affiliate, and
then from the U.S. affiliate to ICDAS’ U.S. customer. See, e.g., Do-
mestic Producers Brief at 11. But ICDAS’ U.S. affiliate is merely a
‘‘paper’’ company that has no employees or business premises in the
United States, is not involved in the sales process, never takes pos-
session of subject merchandise, and acts only as importer of record.
See Section A Questionnaire Response of ICDAS Celik Enerji
Tersane ve Ulasim Sanayi, A.S. (Pub. Doc. No. 67; Conf. Doc. No. 1)

16 The Domestic Producers seek to analogize the facts of this case to the facts of AK Steel,
arguing that the same result should obtain. According to the Domestic Producers, the sales
here at issue – like those at issue in AK Steel – were so-called ‘‘‘back-to-back’ sales.’’ See AK
Steel, 226 F.3d at 1365 (noting ‘‘back-to-back’’ nature of subject sales). The Domestic Produc-
ers further assert that the Court of International Trade’s opinion in Corus Staal established
a ‘‘bright-line’’ rule classifying all ‘‘back-to-back’’ sales as CEP sales. See generally Domestic
Producers Brief at 11–17; Domestic Producers Reply Brief at 3–7. The Domestic Producers’
arguments are lacking in merit. See generally Def. Response Brief at 32–33; ICDAS Re-
sponse Brief at 35–36.

Contrary to the Domestic Producers’ assertions, there are critical differences between
the facts of AK Steel and those of this case. Thus, for example, the ‘‘back-to-back’’ sales in
AK Steel involved a Korean producer which sold steel to an affiliated Korean exporter,
which in turn sold it to a U.S. affiliate, who then made sales to unaffiliated U.S. purchasers.
See AK Steel, 226 F.3d at 1365. Those ‘‘back-to-back’’ sales – which involved a chain of ac-
tions taken both outside and inside the United States – are clearly distinguishable from the
transactions at issue here, which were completed entirely outside the United States. See
generally Def. Response Brief at 32.

Further, notwithstanding the Domestic Producers’ claims to the contrary, the Court of
International Trade’s opinion in Corus Staal did not establish a bright line rule governing
‘‘back-to−back’’ sales, without regard to where they occur. The Domestic Producers read the
court’s language out of context, and omit reference to the court’s discussion of AK Steel’s em-
phasis on the significance of ‘‘the location of the sale.’’ See Def. Response Brief at 32–33 (dis-
cussing Corus Staal, 27 CIT at 392–93, 259 F. Supp. 2d at 1258–59). Moreover, as the Do-
mestic Producers themselves concede, the transactions at issue in Corus Staal were not
‘‘back-to-back’’ sales. See Domestic Producers Brief at 16 n.10; Domestic Producers Reply
Brief at 4. Accordingly, even if the Court of International Trade had articulated the bright
line rule that the Domestic Producers assert, the court’s language presumably would have
been dicta. Even more to the point, there is certainly nothing in the Court of Appeals’ opin-
ions in either AK Steel or Corus Staal establishing any such per se rule.
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at A–8, A–14–15.17 The Domestic Producers can point to no evidence
refuting these record facts, and thus cannot establish that any entity
other than ICDAS prepared all relevant invoice documentation. See
id. at A–8 (stating that ‘‘[a]ll sales activities related to the sales to
U.S. customers . . . such as . . . issuing of invoices . . . occurred in
Turkey’’); ICDAS Sales Verification Report (Conf. Rec. No. 44) at 3
(confirming, in the course of verification process, that ‘‘the personnel
in ICDAS’s export sales department act on behalf of [the importer]
because [the importer] itself has no employees’’). See generally Deci-
sion Memo at 66 (finding that ‘‘the sales agreement was signed in
Turkey by ICDAS personnel, the invoice was issued by an entity in
Turkey (i.e., the producer/exporter) to an entity in the United States
(i.e., the U.S. customer), and [the sale] was concluded outside the
United States’’) (emphasis added).

Moreover, pursuant to the terms of ICDAS’ sales, all deliveries of
merchandise (first from ICDAS to its U.S. affiliate, then immedi-
ately from the affiliate to the unaffiliated purchaser) occurred at the
port of shipment in Turkey – outside the United States. See Section A

17 As ICDAS points out, Commerce’s classification of the sales at issue here as EP sales
is consistent with agency practice in other cases, recognizing that – under AK Steel – the
critical difference between EP and CEP sales is ‘‘whether the sale or transaction takes place
inside or outside the United States.’’ See generally ICDAS Response Brief at 38.

Thus, for example, in Canned Pineapple Fruit from Thailand, Commerce treated trans-
actions as EP sales, where the foreign company’s U.S. affiliate handled customs clearances,
issued invoices, and received payment from U.S. customers, but was ‘‘not involved in the
sales process, never [took] possession or inventory of subject merchandise, [had] no physical
presence in the United States, and act[ed] as an importer of record only,’’ because Com-
merce found that the sales in question took place outside the United States. See Issues and
Decision Memorandum for the Final Results of the Antidumping Duty Administrative Re-
view: Canned Pineapple Fruit from Thailand, 2001 WL 1241130 (Oct. 9, 2001) (‘‘Canned
Pineapple Fruit from Thailand’’), at comment 16.

In the instant case, Commerce properly classified ICDAS’ sales through its U.S. affiliate
as EP sales – as the agency has done since the 2001–2002 review – because, like the sales in
Canned Pineapple Fruit from Thailand, all sales here in question were made outside the
United States. Similarly, ICDAS’ U.S. affiliate, like the U.S. affiliate in Canned Pineapple
Fruit from Thailand, is a mere ‘‘paper company’’ with no employees and no physical pre-
mises in the United States, and no role in the sales process, and serves only as an importer
of record. The Domestic Producers point to no evidence concerning ICDAS’ ‘‘paper company’’
U.S. affiliate which undercuts Commerce’s determination that the sales here at issue all oc-
curred outside the United States.

Further, Commerce’s classification of transactions as EP sales was sustained in Corus
Staal, even though the U.S. affiliate there accepted payment for transmissions to the for-
eign producer, and had an active role in certain administrative and sales functions. See
Corus Staal, 27 CIT at 393–94, 259 F. Supp. 2d at 1259. Thus, the acceptance of payment by
a U.S. affiliate (like ICDAS’ U.S. affiliate here) does not suffice to preclude classification of
transactions as EP sales, where – as here – the transactions in question occur outside the
United States. See generally ICDAS Response Brief at 38 n.28; see also Issues and Decision
Memorandum for the Final Results of the Ninth Administrative Review of Certain
Corrosion-Resistant Carbon Steel Flat Products from Canada for Dofasco, Inc. and Sorevco,
Inc. (Collectively, Dofasco), 2004 WL 3524484 (Jan. 16, 2004), at comment 1 (where U.S. af-
filiate invoiced customer and accepted payment, transactions were classified as CEP sales,
not because of issuance of invoices or receipt of payment in themselves, but because ‘‘trans-
fer of ownership was executed in the United States’’).
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Questionnaire Response of ICDAS Celik Enerji Tersane ve Ulasim
Sanayi, A.S. (Pub. Doc. No. 67; Conf. Doc. No. 1), Exh. A–9 at 1, 2;
ICDAS Sales Verification Report (Conf. Rec. No. 44) at Exh. 11. Un-
der the circumstances, Commerce properly determined to treat
ICDAS’ U.S. sales as EP transactions, in accordance with AK Steel,
‘‘because the[ ] sales were made pursuant to agreements made be-
tween [unaffiliated U.S. customers and] ICDAS personnel in Tur-
key.’’ See Decision Memo at 65 (emphasis added).18

Apart from their arguments disputing the legal significance of the
location of the transaction based on their interpretation of AK Steel
(addressed above), the Domestic Producers further contend that ‘‘the
record lacks the evidence necessary to make any reasonable determi-
nation regarding the location of the sales at issue.’’ Domestic Produc-
ers Brief at 17–18; see also id. at 2, 8–10, 17–21, 24; Domestic Pro-
ducers Reply Brief at 1, 7–8.19 Noting that AK Steel defined the term
‘‘sold’’ (for purposes of EP/CEP classification) by reference to the
transfer of ownership or title, the Domestic Producers challenge the
quantum of record evidence concerning the transfer of title in the
sales at issue here. Specifically, the Domestic Producers point to the
fact that Commerce collected sales trace information concerning two
of ICDAS’ sales to unaffiliated U.S. customers during the period of
review. The Domestic Producers further note that only one of those
sales traces includes information concerning the transfer of title, and
assert that it is not enough to support Commerce’s determination.
See Domestic Producers Brief at 18; see also Domestic Producers Re-
ply Brief at 7.

Contrary to the Domestic Producers’ claims, the record evidence is
sufficient to establish the location of the limited number of transac-

18 Commerce’s classification of ICDAS’ U.S. sales as EP sales achieves the policy aims of
the antidumping statute. As AK Steel explains, Commerce distinguishes between EP and
CEP sales in order to ‘‘prevent foreign producers from competing unfairly in the United
States market by inflating the U.S. Price [sic] with amounts spent by [a] U.S. affiliate on
marketing and selling the products in the United States.’’ AK Steel, 226 F.3d at 1367.

In this case, the terms of the sales, including price, were set outside the United States.
As a ‘‘paper company’’ with no employees, inventory, or premises, ICDAS’ U.S. affiliate had
no selling or marketing functions, and incurred no costs beyond those normally associated
with serving as importer of record. ICDAS’ sales through its U.S. affiliate therefore are not
at an inflated price, and there is thus no policy reason to treat them as CEP sales. See
ICDAS Response Brief at 36 n.25.

19 The Domestic Producers’ briefs advanced two alternative arguments predicated on
their principal claim on this issue – in other words, one argument assuming that they did
not prevail on their claim that AK Steel’s reference to ‘‘the location of the sale’’ is actually a
reference to the domicile of the seller, and a second argument assuming that they did pre-
vail on that claim. In light of the analysis above (rejecting the Domestic Producers’ claim
that ‘‘the location of the sale’’ refers to the seller’s domicile), there is no need to here con-
sider the second of the Domestic Producers’ alternative arguments – specifically, their argu-
ment that, ‘‘to the extent that ‘location of the sale’ refers only to the domicile of the seller,
[Commerce] improperly failed to apply the test, instead relying on just the sort of ‘activities’
analysis invalidated by AK Steel.’’ See Domestic Producers Brief at 18; see also id. at 9, 21–
23; Domestic Producers Reply Brief at 8 n.3.
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tions at issue. As a threshold matter, it is well-established that, in
principle, ‘‘[i]t is up to Commerce, not the court, to weigh
the . . . evidence that was properly submitted during verification.’’
See Corus Staal, 27 CIT at 394, 259 F. Supp. 2d at 1259. In this case,
Commerce ‘‘examined the documents taken at verification and [con-
cluded] that none of the contracts for POR entries shows that title
passed after entry.’’ See Decision Memo at 67. In other words, Com-
merce determined that – as to each transaction at issue – title trans-
ferred outside the United States. See Def. Response Brief at 34–35.20

One sale which was verified by Commerce specified that title
passed when payment for the merchandise was received in full –
which occurred well before the import entry date. See ICDAS Sales
Verification Report (Conf. Doc. No. 44) at Exh. 14. Commerce thus
confirmed that title for that sale passed before the goods entered this
country – that is, outside the United States. See generally ICDAS
Response Brief at 37; Def. Response Brief at 35. In addition, as to all
other sales at issue, Commerce determined that all deliveries of
ICDAS’ goods were made outside the United States, in accordance
with the terms of each of the sales, which were governed by certain
specific Incoterms provisions. See Decision Memo at 67.

The Domestic Producers challenge ICDAS’ reliance on Incoterms,
insisting that ‘‘Incoterms are not relevant to transfer of title.’’ See
Domestic Producers Brief at 19–20. But the Domestic Producers’ ar-
gument glosses over certain pivotal points.

As ICDAS readily acknowledges, the relevant Incoterms (includ-
ing FOB, CFR, and CIF) deal directly with the transfer of risk,
rather than transfer of title. See ICDAS Response Brief at 39. How-
ever, under generally accepted principles of commercial law (re-
flected domestically in, inter alia, the Uniform Commercial Code, as
well as in international lex mercatoria),21 in the absence of an ex-
press agreement between the parties as to when title passes, title to

20 As explained above, AK Steel defined ‘‘sale’’ (for purposes of EP/CEP analysis) by refer-
ence to the transfer of ownership or title to the goods at issue. See AK Steel, 226 F.3d at
1371 (discussing ‘‘transfer of ownership or title,’’ as well as ‘‘transfer of ownership to an un-
related party and consideration’’) (citation and emphases omitted). However, in Corus
Staal, the Court of Appeals distinguished an ‘‘agreement to sell’’ from a ‘‘sale,’’ defining an
‘‘agreement to sell’’ (for purposes of EP/CEP analysis) as ‘‘a binding commitment that has
not yet been consummated by the exchange of goods for consideration, i.e., the ‘sale’ itself.’’
See Corus Staal, 502 F.3d at 1376–77. Thus, it appears that – to establish the existence of
an ‘‘agreement to sell’’ – a producer/exporter need only adduce evidence of ‘‘mutual assent to
the material terms [of a deal] (price and quantity).’’ Corus Staal, 502 F.3d at 1376. It would
seem that, by definition, establishing the existence of an ‘‘agreement to sell’’ does not re-
quire either proof of transfer of ownership or title, or proof of payment of consideration.

21 As Commerce noted, several of ICDAS’ U.S. sales were expressly governed by U.S. law
(specifically, Texas state law, which includes the relevant sections of the UCC), pursuant to
choice-of-law clauses. See Decision Memo at 67. Those contracts included no explicit agree-
ment as to when and where transfer of title occurred. Accordingly, as discussed above, be-
cause the goods were delivered to the unaffiliated buyer outside the United States, title also
transferred outside the United States, pursuant to the UCC.
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goods transfers when the seller completes performance with respect
to the physical delivery of the goods. See ICDAS Response Brief at
39. In each of the transactions here at issue, the goods were deliv-
ered outside the United States. Thus, as to each of those transac-
tions, Commerce reasonably concluded that title transferred outside
the United States as well.

In short, contrary to the Domestic Producers’ assertions, the ad-
ministrative record in this matter adequately supports Commerce’s
determination that each of the transactions at issue occurred outside
the United States.22 The record before Commerce plainly includes
‘‘such relevant evidence as a reasonable mind might accept as ad-
equate’’ to support the agency’s determination on this point. See
Consol. Edison Co., 305 U.S. at 229. The law requires no more.

B. Commerce’s Disallowance of Startup Adjustment for
ICDAS’ Biga Melt Shop

During the administrative review proceedings, ICDAS requested
that Commerce grant it a startup adjustment for ICDAS’ Biga melt
shop, which began production of steel billets in December 2003. See
Decision Memo at 76–81.23 A startup adjustment is an adjustment to
the costs incurred by a company for production that is affected by
startup operations during the period covered by an administrative
review. See generally 19 U.S.C. § 1677b(f)(1)(C)(i). In the Final Re-
sults, Commerce denied ICDAS’ request, stating that ICDAS had
failed to meet the requirements of the statute. See Decision Memo at
76. ICDAS here challenges Commerce’s disallowance of the claimed
startup adjustment. See ICDAS Brief at 2, 5, 22–32; ICDAS Reply
Brief at 5–10.

The statute authorizes a startup adjustment only where a pro-
ducer establishes both that it is ‘‘using new production facilities or
producing a new product that requires substantial additional invest-
ment,’’ and that ‘‘production levels are limited by technical factors
associated with the initial phase of commercial production.’’ See 19
U.S.C. § 1677b(f)(1)(C)(ii). In the case at bar, Commerce concluded
that ICDAS did not meet its burden as to the second criterion. Spe-
cifically, Commerce determined that ICDAS did not demonstrate suf-
ficiently limited production levels for its claimed startup period (De-

22 The mere fact that ‘‘it [may be] possible to draw two inconsistent conclusions from evi-
dence in the record . . . does not prevent Commerce’s determination from being supported
by substantial evidence.’’ Am. Silicon Techs., 261 F.3d at 1376; see also Consolo v. Federal
Maritime Commission, 383 U.S. at 620. Cf. INS v. Elias-Zacarias, 502 U.S. 478, 483–84
(1992) (stating that, where Congress has entrusted agency to administer statute in fact-
intensive situations, agency’s conclusion should be reversed only if the record evidence is
‘‘so compelling that no reasonable factfinder’’ could reach the same conclusion).

23 Billets are short, thick bars of steel in the shapes of cylinders or rectangular prisms,
which are produced from ingots. See McGraw-Hill Dictionary of Scientific and Technical
Terms 235 (6th ed. 2003) (defining ‘‘billet’’). Billet is the single primary input for rebar pro-
duction. ICDAS Brief at 7.
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cember 2003); nor did ICDAS establish that any asserted limitations
on production were attributable to ‘‘technical factors associated with
the initial phase of production.’’ See Decision Memo at 79.

ICDAS basically raises two challenges to Commerce’s disallowance
of the claimed startup adjustment. First, ICDAS argues that Com-
merce’s use of a full-month equivalent methodology to compare De-
cember 2003 production levels at the Biga facility to those of subse-
quent months is not in accordance with law, because – according to
ICDAS – it relies on ‘‘theoretical’’ data. See generally ICDAS Brief at
2, 5, 22–29; ICDAS Reply Brief at 5–8. And, second, ICDAS contends
that Commerce erred in concluding that ICDAS did not provide suf-
ficient information concerning technical factors limiting production.
See generally ICDAS Brief at 5, 22–23, 29–31; ICDAS Reply Brief at
8–10.

Both arguments are unavailing.

1. Commerce’s Determination That Biga’s December 2003
Production Was Not Limited

The startup adjustment statute does not define what constitutes
‘‘limited production.’’ Nor does the statute dictate how Commerce is
to measure levels of production.24 However, the statute does delimit
the duration of the startup period.

According to the statute, the startup period ends ‘‘at the point at
which the level of commercial production that is characteristic of the
merchandise, producer, or industry concerned is achieved.’’ 19 U.S.C.
§ 1677b(f)(1)(C)(iii). The statute thus does not extend the startup
period up to the date on which the new facility reaches optimum
functioning capacity. Indeed, the Statement of Administrative Action
accompanying the Uruguay Round Agreements Act expressly pro-
vides that ‘‘[a]ttainment of peak production levels will not be the
standard for identifying the end of the startup period because the
startup period may end well before a company achieves optimum ca-
pacity utilization.’’ See Statement of Administrative Action, H.R.
Doc. No. 103–316, at 836 (1994), reprinted in 1994 U.S.C.C.A.N.
4040, 4173.25

24 Although the startup adjustment statute itself does not specify how Commerce is to
measure levels of production, the Statement of Administrative Action accompanying the
Uruguay Round Agreements Act states generally that, for purposes of startup adjustment
analyses, ‘‘[p]roduction levels will be measured based on units processed.’’ See Statement of
Administrative Action, H.R. Doc. No. 103–316, at 836 (1994), reprinted in 1994
U.S.C.C.A.N. 4040, 4173.

Congress has directed that the Statement of Administrative Action is to be ‘‘regarded as
an authoritative expression by the United States concerning the interpretation and applica-
tion of the Uruguay Round Agreements and [the Uruguay Round Agreements] Act in any
judicial proceeding in which a question arises concerning such interpretation or applica-
tion.’’ 19 U.S.C. § 3512(d).

25 In drafting the regulations governing startup adjustments, Commerce expressly took
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To be sure, as ICDAS repeatedly emphasizes, the absolute (unad-
justed) production figures for the Biga melt shop for December 2003
were relatively low. Indeed, no production at all occurred in the first
10 days of the month, while ICDAS was conducting a series of test
runs. Thus, the facility did not begin production until well into the
start of the month; and the December 2003 figures reflect only a par-
tial month of production.

Because the December 2003 production figures were based on a
partial month, Commerce converted those figures to a full-month
equivalent, so that Biga’s production data for December 2003 could
be compared to the full-month production data for subsequent
months. See Decision Memo at 80. Specifically, Commerce examined
ICDAS’ actual production measured in units processed for the
months of December 2003, and January through March 2004. Based
on ICDAS’ actual production data, Commerce then calculated a full-
month equivalent production figure for December 2003. In addition,
Commerce calculated December 2003 production starts using a full-
month equivalency, so that the agency would have data on produc-
tion starts for that month to compare to production starts data for
January, February, and March 2004. See Decision Memo at 80.26

With the production data for December 2003 restated as full-
month equivalents, Commerce could reasonably compare the Biga

note of Congress’ recognition that ‘‘any determination of the appropriate startup period in-
volves a fact-intensive inquiry. . . . For this reason, the Administration intends that Com-
merce determine the duration of the startup period on a case-by-case basis.’’ Antidumping
Duties; Countervailing Duties: Proposed Rule, 61 Fed. Reg. 7308, 7340 (Feb. 27, 1996) (Pre-
amble) (quoting Statement of Administrative Action).

26 Thus, for example, Commerce began with actual monthly data on production starts at
the Biga facility, for December 2003, as well as January, February, and March 2004, which
ICDAS provided to the agency in its Questionnaire Responses. See Decision Memo at 80.
According to ICDAS, the Biga facility operated for only 21 days in December 2003. Com-
merce therefore took the December 2003 production starts data supplied by ICDAS and di-
vided that figure by 21, to derive an actual daily average. Commerce then multiplied that
actual daily average by 31 days, to arrive at a full month figure for production starts in De-
cember 2003, for comparison to production starts data for the first three months of 2004.
See Decision Memo at 80.

Clearly, comparing partial month production data to full month production data in the
startup cost adjustment analysis would distort that analysis. For example, comparing pro-
duction start data for a 21-day period (December 2003) to production start data for a 31-day
period (January 2004) – without adjusting for the 10-day difference – would not be an
apples-to-apples comparison, and would yield skewed results. All other things being equal,
production starts during the 21-day period obviously would be lower than production starts
during the 31-day period. If Commerce were limited to comparing partial month data to
full-month data, any respondent company with a new facility could greatly enhance its
chances of being granted a startup cost adjustment simply by delaying the start of produc-
tion till late in the first month of operation, since that would help ensure that the first (par-
tial) month’s production levels would be lower than those of subsequent full months of pro-
duction.

When Commerce evaluates whether a respondent is entitled to a startup adjustment, it
is critical that Commerce have production data that are reasonably comparable. The full-
month equivalency methodology employed by Commerce here is a reasonable means to help
ensure fair comparisons.
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melt shop’s production in December 2003 (the claimed startup pe-
riod) to the facility’s production levels in January, February, and
March 2004. Based on its comparison of production data, Commerce
concluded that – while Biga’s production in December 2003 clearly
was not at the optimal level that ICDAS planned to achieve – the fa-
cility’s production in December 2003 in fact was not limited within
the meaning of the statute, and that ICDAS therefore was not eli-
gible for a startup adjustment. See Decision Memo at 80.

ICDAS charges that Commerce’s use of a full-month equivalent
methodology is not in accordance with law, because it ‘‘improperly
uses hypothetical production data.’’ ICDAS Brief at 27; see also id. at
2, 5, 26–28; ICDAS Reply Brief at 5–6, 8. To support its argument,
ICDAS points to other instances in which Commerce has declined to
grant a startup adjustment on the grounds that the production data
proffered by producers were ‘‘theoretical’’ or ‘‘hypothetical.’’ See, e.g.,
ICDAS Brief at 24–25, 27 (citing Issues and Decision Memorandum
for the Final Determination in the Antidumping Investigation of
Chlorinated Isocyanurates from Spain, 2005 WL 2290648 (May 2,
2005) (‘‘Chlorinated Isos from Spain’’), at comment 9 (where Com-
merce denied requested startup adjustment, because respondent’s
calculations relied ‘‘on a theoretical production capacity rather than
the level of commercial production as required by the [Statement of
Administrative Action]’’); Issues and Decision Memorandum for the
Final Results of the Administrative Review of Stainless Steel Bar
from India, 2003 WL 24153851 (Aug. 4, 2003) (‘‘Stainless Steel Bar
from India’’), at comment 2 (where Commerce rejected respondent’s
production limitation analysis because respondent compared ‘‘its ac-
tual production levels to its theoretical production capacity’’)).

But there was nothing ‘‘hypothetical’’ about the full-month equiva-
lent methodology that Commerce used in the administrative review
at issue here – at least not in the sense in which Commerce has pre-
viously used that term. True enough, Commerce in the past has re-
jected purely hypothetical production data, such as data based solely
on production capacity, or speculative projections as to future pro-
duction. See Decision Memo at 81. However, those situations were
very different from what Commerce did in this case.

Here, Commerce did not use theoretical production data to project
future production levels. Instead, the agency used actual production
data to establish a full-month equivalent for a partial month of pro-
duction in the past. See Def. Response Brief at 19-20 (distinguishing
full-month equivalent methodology in this case from situations pre-
sented in Chlorinated Isos from Spain and Stainless Steel Bar from
India). Contrary to ICDAS’ implication, Chlorinated Isos from Spain
and Stainless Steel Bar from India do not stand for the proposition
that Commerce is precluded from using actual production data for a
partial month of operations to extrapolate a full month equivalent
for purposes of comparison with other actual production data for
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subsequent full months. Those two cases merely reflect Commerce’s
policy of rejecting producers’ attempts to qualify for a startup adjust-
ment by using projected or optimal production capacity to establish
an artificially-inflated benchmark for commercial production.

In sum, in analyzing ICDAS’ request for a startup adjustment,
Commerce used ICDAS’ actual production data, and adjusted those
data to permit an apples-to-apples comparison of partial-month pro-
duction for December 2003 with full-month production in the three
months that followed. Commerce’s full-month equivalent methodol-
ogy thus used ICDAS’ actual production data and reasonably ad-
justed them to effectuate Congress’ intent – that is, to determine
whether Biga’s production in December 2003 was limited. See gener-
ally Domestic Producers Response Brief at 20–21.27

Nothing about Commerce’s full-month equivalent approach is in-
consistent with the language of the startup adjustment statute,
which does not specifically define how Commerce is to measure
whether, in any given case, production was ‘‘limited.’’ Under such cir-
cumstances, Commerce is entitled to substantial deference in inter-
preting the statute. And nothing about the agency’s interpretation
here is inherently unreasonable. See generally Domestic Producers
Response Brief at 20–21; Chevron U.S.A., Inc. v. Natural Resources
Defense Council, 467 U.S. 837, 843 (1984) (holding that, ‘‘if the stat-
ute is silent or ambiguous with respect to [a] specific issue, the ques-
tion for the court is whether the agency’s answer is based on a per-
missible construction of the statute’’); Suramerica de Aleaciones
Laminadas, C.A. v. United States, 966 F.2d 660, 665 (Fed. Cir. 1992)
(observing that courts have duty to ‘‘respect legitimate policy choices
made by the agency in interpreting and applying the statute’’). Cf.
INS v. Elias-Zacarias, 502 U.S. 478, 483-84 (1992) (stating that,
where Congress has entrusted agency to administer statute in fact-
intensive situations, agency’s conclusion should be reversed only if

27 Although its point is not entirely clear, ICDAS also objects to Commerce’s full-month
equivalent methodology on the grounds that it ‘‘creates a mismatch between the cost of pro-
duction data and production starts data.’’ See ICDAS Brief at 28. According to ICDAS, Com-
merce’s methodology ‘‘created phantom production starts for the first ten days of December
with no associated production costs at all.’’ Id. As the Government explained, however, pro-
duction costs play no role in determining whether a startup adjustment is granted. The fo-
cus of Commerce’s startup adjustment analysis is solely on levels of production. See Def. Re-
sponse Brief at 21. Accordingly, any asserted ‘‘mismatch’’ did not prejudice ICDAS’ request.

Similarly, ICDAS points to ‘‘the extremely high costs that ICDAS incurred [in December
2003] relative to subsequent months,’’ and asserts that the purpose of the startup adjust-
ment statute is ‘‘to take into account that a firm may experience unusually high costs when
it is ‘starting up’ . . . new production facilities.’’ See ICDAS Brief at 26 (quoting Statement of
Administrative Action, H.R. Doc. No. 103–316, at 835, reprinted in 1994 U.S.C.C.A.N. at
4172); see also ICDAS Reply Brief at 10 (same). Whatever may be the underlying purpose of
the statute, the fact nevertheless remains that the language of the statute on its face autho-
rizes Commerce to grant a startup adjustment only where a producer establishes that ‘‘pro-
duction levels [were] limited by technical factors associated with the initial phase of com-
mercial production.’’ See 19 U.S.C. § 1677b(f)(1)(C)(ii). This ICDAS failed to do.
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the record evidence is ‘‘so compelling that no reasonable factfinder’’
could reach the same conclusion). ICDAS’ attack on Commerce’s full-
month equivalent methodology must therefore be rejected.28

2. Commerce’s Determination That ICDAS
Failed to Prove That Technical Factors Limited Biga’s Production

In addition to its challenge to Commerce’s full-month equivalent
methodology, ICDAS also disputes Commerce’s conclusion that
ICDAS failed to provide sufficient information to establish that any
limited production at Biga was the result of ‘‘technical factors associ-
ated with the initial phase of commercial production.’’ See ICDAS
Brief at 5, 22, 29–32; ICDAS Reply Brief at 8–10. As discussed below,
however, ICDAS’ argument is lacking in merit. Accordingly, even as-
suming arguendo that ICDAS had established that Biga’s ‘‘produc-
tion levels [were] limited’’ in December 2003 (the claimed startup pe-
riod) (which, as discussed in section III.B.1 immediately above, it did
not), ICDAS nevertheless still would not be entitled to a startup ad-
justment, because ICDAS failed to meet its burden of proof to estab-
lish the cause of any assertedly limited production. See generally
Def. Response Brief at 5–6, 9, 14–17; Domestic Producers Response
Brief at 3, 17–18, 21–26.

In denying the requested startup adjustment, Commerce found
that ICDAS failed to respond to the agency’s inquiries concerning
technical factors associated with the initial phase of commercial pro-
duction. Indeed, the record on point consisted of only a single vague
statement, with no documentary support. See Decision Memo at 80.

28 ICDAS further asserts that, even under Commerce’s assertedly ‘‘flawed’’ full-month
equivalent methodology, the December 2003 production levels for the Biga facility were ‘‘sig-
nificantly limited.’’ In support of its position, ICDAS compares full-month equivalent data
on production starts for December 2003 to data on production starts for the first three
months of 2004. With those data in mind, ICDAS emphasizes that ‘‘Commerce has found in
a variety of antidumping contexts that differences greater than 20% to 25% are ‘signifi-
cant.’ ’’ See generally ICDAS Brief at 29 & n.18.

However, as the Government observes, it is not enough for ICDAS to prove a difference
(even a significant difference) between production starts in December 2003 and those in
subsequent months. The issue is whether, in December 2003, Biga achieved ‘‘a level of com-
mercial production that is characteristic of the merchandise.’’ See Antidumping Duties;
Countervailing Duties: Final Rule, 62 Fed. Reg. 27,296, 27,364 (May 19, 1997) (Preamble).
Comparing production starts data for December 2003 to production starts data for subse-
quent months is essentially meaningless if, for example, production levels in those subse-
quent months were optimal. See Statement of Administrative Action, H.R. Doc. No. 103–
316, at 836, reprinted in 1994 U.S.C.C.A.N. at 4173 (stating that ‘‘[a]ttainment of peak
production levels’’ is not the standard for identifying the end of a startup period). As the
Government bluntly puts it, ‘‘ICDAS does not provide any basis to conclude that just be-
cause the [December 2003] production levels were not optimal, they should still be consid-
ered startup levels.’’ See generally Def. Response Brief at 21–22; see also Domestic Produc-
ers Response Brief at 21 n.8 (arguing that ‘‘ICDAS’ attempt to compare December 2003
production to March 2004 production should be rejected, as it appears to simply be an at-
tempt to compare the commercial production levels achieved in December 2003 with ‘opti-
mum’ production levels of March 2004’’).
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Section D of Commerce’s antidumping questionnaire explicitly re-
quests that respondents provide support for any claimed startup ad-
justments. Thus, in its questionnaire to ICDAS, Commerce expressly
asked ICDAS to provide detailed information and documentation to
support ICDAS’ claim that Biga’s production for the month of De-
cember 2003 was limited by (in the words of the statute) ‘‘technical
factors associated with the initial phase of commercial production.’’

Specifically, Commerce’s questionnaire requested that ICDAS:

8. [E]xplain how the production levels were limited by techni-
cal factors associated with the initial phase of commercial pro-
duction (as part of your analysis, describe the technical factors
which limited production, demonstrate how these technical fac-
tors restricted the number of units processed by the company,
and demonstrate how these technical factors are unique to the
startup phase, not a result of chronic or normal production
problems).

The sole information on point that ICDAS placed on the record was
the following succinct statement, in the company’s Section D Ques-
tionnaire Response:

Production levels were limited by technical factors associated
with the initial phase of commercial production because the
company had to 1) develop the production parameters of the
new operations; 2) install, adjust, calibrate and test the new
equipment; and 3) train new employees to operate the new
equipment. Operations typically incur such technical problems
because of the newness of the facility.

Section D Questionnaire Response of ICDAS Celik Enerji Tersane ve
Ulasim Sanayi, A.S. (Pub. Doc. No. 67) at D–40.

Although ICDAS bore the burden of proof on all elements neces-
sary to establish its right to a startup adjustment,29 Commerce fol-

29 ICDAS argues that ‘‘Commerce failed to identify any actual evidence . . .that reason-
ably leads to its conclusion that the Biga melt shop had achieved a commercial level of pro-
duction’’ in December 2003. See ICDAS Brief at 24. As the Government observes, however,
ICDAS – in effect – seeks to turn the burden of proof on this issue on its head. See Def. Re-
sponse Brief at 14–16.

The Statement of Administrative Action unequivocally places the burden of proving the
right to a startup adjustment squarely on the shoulders of the party seeking the adjust-
ment:

The Administration intends that the burden will be on companies to demonstrate their
entitlement to a startup adjustment. Specifically, companies must demonstrate that, for
the period under investigation or review, production levels were limited by technical fac-
tors associated with the initial phase of commercial production and not by factors unre-
lated to startup, such as marketing difficulties or chronic production problems. In addi-
tion, to receive a startup adjustment, companies will be required to explain their
production situation and identify those technical difficulties associated with startup that
resulted in the underutilization of facilities. This is consistent with the general rule in
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lowed up on ICDAS’ terse questionnaire response, on its own initia-
tive. Specifically, Commerce took affirmative steps to seek to elicit
the requisite detailed information and documentary support con-
cerning the claimed limiting technical factors, issuing a supplemen-
tal Section D Questionnaire to ICDAS,30 and inquiring again at
ICDAS’ cost verification. ICDAS nevertheless failed to supply any
further information. See Decision Memo at 79–80. Commerce ulti-
mately concluded that the record lacked sufficient information to al-

antidumping practice that a party seeking an adjustment has the burden of establishing
entitlement to that adjustment as both a legal and factual matter.

Statement of Administrative Action, H.R. Doc. No. 103–316, at 838, reprinted in 1994
U.S.C.C.A.N. at 4174 (emphases added). See also Pam, S.p.A. v. U.S. Dep’t of Commerce, 27
CIT 671, 677, 265 F. Supp. 2d 1362, 1367–68 (2003) (sustaining Commerce’s decision deny-
ing startup adjustment where plaintiff failed to prove it was entitled to adjustment); Agro
Dutch Foods Ltd. v. United States, 24 CIT 510, 518 n.10, 110 F. Supp. 2d 950, 958 n.10
(2000) (noting that, as to claim for startup adjustment, ‘‘[t]he burden of creating an ad-
equate record lies with Agro Dutch, not with Commerce’’).

Indeed, in drafting the regulations governing startup adjustments, Commerce expressly re-
jected one commenter’s suggestion that ‘‘once a respondent [had] made a prima facie case of
entitlement to a startup adjustment, the Department would make the adjustment unless
there was clear and convincing evidence that factors other than startup’’ were responsible
for low production. Commerce explained: ‘‘[A]ccording to the [Statement of Administrative
Action], the burden of proof undoubtedly rests with the party seeking a startup adjustment.
Therefore, it is incumbent upon that party to (1) prove that the startup conditions [specified
in the statute] existed during the period of . . . review, and (2) as with any antidumping ad-
justment, document that fact to the Department’s satisfaction.’’ See Antidumping Duties;
Countervailing Duties: Proposed Rule, 61 Fed. Reg. at 7340 (Preamble) (citing Statement of
Administrative Action).

Moreover, as the Domestic Producers correctly note, this case certainly is no outlier. Com-
merce has denied requests for startup adjustments in other cases where there was insuffi-
cient record evidence to prove that limited production was the result of technical factors
unique to startup. See Domestic Producers Response Brief at 25–26 (citing Notice of Final
Determination of Sales at Less Than Fair Value: Certain Preserved Mushrooms from Chile,
63 Fed. Reg. 56,613, 56,618 (Oct. 22, 1998) (noting that respondent company failed to estab-
lish that its production levels were limited by technical factors associated with the initial
phase of production); Certain Corrosion-Resistant Carbon Steel Flat Products and Certain
Cut-to-Length Carbon Steel Plate From Canada: Preliminary Results of Antidumping Duty
Administrative Reviews and Intent To Revoke in-Part, 63 Fed. Reg. 37,320, 37,324–25 (July
10, 1998) (unchanged in Final Results) (finding that respondent company’s production lev-
els were limited not by technical factors unique to startup, but rather by ‘‘chronic produc-
tion problems’’)); see also, e.g., Notice of Preliminary Results of Antidumping Duty Adminis-
trative Review: Stainless Steel Bar From India, 68 Fed. Reg. 11,058, 11,062 (March 7, 2003)
(unchanged in Final Results) (finding that respondent company’s low production levels were
caused by ‘‘chronic production problems rather than technical factors associated with
startup’’).

30 Commerce’s supplemental Section D Questionnaire requested additional information
on production start dates, capitalization of costs, and specifically how the technical factors
ICDAS described limited the production levels that could be achieved. See Letter from Com-
merce to ICDAS (Dec. 21, 2004) (Pub. Doc. No. 97) at 3. In response, ICDAS provided the
date that production began at Biga, as well as a breakdown of how costs were capitalized.
But ICDAS gave no explanation whatsoever in response to Commerce’s request for informa-
tion and documentation establishing exactly how the technical factors that ICDAS cited
limited production levels. See Letter from ICDAS to Commerce (Jan. 25, 2005) (Pub. Doc.
No. 116; Conf. Doc. No. 24) at 18.
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low the agency to conclude that any asserted limitation on produc-
tion at the Biga facility in December 2003 was attributable to
technical factors unique to startup, rather than ‘‘factors unrelated to
startup, such as marketing difficulties or chronic production prob-
lems.’’ See Decision Memo at 79–80; Statement of Administrative Ac-
tion, H.R. Doc. No. 103–316, at 838, reprinted in 1994 U.S.C.C.A.N.
at 4174.

In this action, ICDAS raises two principal objections to Com-
merce’s conclusion. ICDAS first argues that the relationship be-
tween December 2003 production levels at the Biga facility and tech-
nical factors associated with the initial phase of commercial
production should have been ‘‘self−evident’’ to Commerce, in light of
the information that the agency had before it. See ICDAS Brief at 30;
see also id. at 5, 22, 29–31; ICDAS Reply Brief at 8. In addition,
ICDAS argues that Commerce’s failure to grant the requested
startup adjustment amounts to the improper use of ‘‘facts otherwise
available’’ or adverse inference. See ICDAS Brief at 31–32. Neither
argument holds water.

a. ICDAS’ Claim That Limitation Due to Technical
Factors Is ‘‘Self-Evident’’

Notwithstanding the fact that it bore the burden of proof, and de-
spite Commerce’s requests for further detail and documentation
(both through a supplemental questionnaire and at verification),
ICDAS maintains that – other than the existing information on the
record – it was not required to provide evidence that any asserted
limitations on production at the Biga facility in December 2003 were
due to factors unique to startup. ICDAS maintains that those factors
and their limiting effects are ‘‘self-evident’’ from the record evidence,
and that it thus ‘‘provided sufficient information for Commerce to
address the startup issue.’’ See ICDAS Brief at 30, 31 n.21. ICDAS
further emphasizes that Commerce verified the fact that ICDAS con-
ducted test runs at the Biga facility in early December, and that it
did not begin actual production until later that month. See ICDAS
Brief at 5, 22–23, 25, 30. Finally, ICDAS notes that the Biga facility
produced only a limited number of types of billet in December 2003,
but produced many more types in the months that followed. See
ICDAS Brief at 22–23, 31 n.20.

As the Domestic Producers observe, however, the information to
which ICDAS points was not an adequate basis for a startup adjust-
ment. See generally Domestic Producers Response Brief at 3, 18, 21–
26; see also Def. Response Brief at 5–6, 9, 14–17, 22. By any mea-
sure, the information on which ICDAS relies was not sufficient to
demonstrate that technical factors unique to startup – rather than
‘‘factors unrelated to startup, such as marketing difficulties or
chronic production problems’’ – were the cause of assertedly limited
production levels at Biga in December 2003, and to ‘‘document that
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fact to the Department’s satisfaction.’’ See Statement of Administra-
tive Action, H.R. Doc. No. 103–316, at 838, reprinted in 1994
U.S.C.C.A.N. at 4174; Antidumping Duties; Countervailing Duties:
Proposed Rule, 61 Fed. Reg. 7308, 7340 (Feb. 27, 1996) (Preamble).

The Domestic Producers sum up the state of the record thusly:
‘‘The verified evidence, as identified by ICDAS, is this: Biga Melt
was a new facility. . . . The production equipment was newly in-
stalled. . . . Test runs were conducted prior to production. . . . [A lim-
ited number of] types of billet were produced there in December
2003; [many more] types were produced in succeeding months. . . .
That is all.’’ See Domestic Producers Response Brief at 23. As dis-
cussed below, these basic facts – considered alone, or even in the ag-
gregate – simply do not suffice to allow Commerce to grant the
startup adjustment that ICDAS seeks.

For example, ICDAS’ first piece of evidence – that the Biga facility
was entirely new – is logically relevant only to the first criterion of
the startup adjustment standard (i.e., that ‘‘a producer [was] using
new production facilities’’), not to the second criterion (i.e., that ‘‘pro-
duction levels [were] limited by technical factors associated with the
initial phase of commercial production’’), which is the criterion at is-
sue here. Nothing about the newness of the Biga facility, in and of
itself, demonstrates that production levels were limited due to tech-
nical factors unique to the startup phase. If newness were itself evi-
dence that technical factors necessarily limit production in a facili-
ty’s startup phase, the second criterion of Congress’ startup
adjustment standard would be entirely superfluous. See generally
Domestic Producers Response Brief at 23–24; 19 U.S.C. § 1677b(f)
(1)(C)(ii) (two-part standard for startup adjustment).

Similarly, ICDAS’ second piece of evidence – that the equipment at
the Biga facility was newly-installed – does not, without more, dem-
onstrate that any asserted limitations on initial production were at-
tributable to technical factors associated with startup. It simply re-
inforces the fact that the facility itself was new. New equipment
alone is not evidence of technical limitations affecting production.
See generally Domestic Producers Response Brief at 24.

ICDAS’ third piece of evidence – that ICDAS devoted days to test-
ing equipment at the Biga facility prior to beginning production – is
also inapposite. This fact too merely demonstrates that the facility
was new, and does not necessarily say anything about whether pro-
duction levels were limited by technical factors unique to startup.
See generally Domestic Producers Response Brief at 24.

The fourth piece of evidence cited by ICDAS is the disparity be-
tween the number of types of billet produced at the Biga facility in
December 2003 and the number produced in later months. But this
evidence is equally meaningless vis-a-vis the existence (or non-
existence) of technical factors unique to the startup phase. There is
nothing on the record to show that the relatively low number of
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types of billet produced at Biga in December 2003 was due to techni-
cal factors associated with startup. The record simply shows that ad-
ditional types of billet were produced later. Indeed, there is no record
evidence to indicate that the difference between the types of billet
produced in December 2003 and the types produced in later months
reflects anything more than a business decision on the part of
ICDAS. See Domestic Producers Response Brief at 24; see also id. at
23 n.9.

In sum, none of the evidence on which ICDAS relies speaks to
whether any asserted limitation on production at Biga in December
2003 was attributable to technical factors unique to startup opera-
tions.31 The evidence either simply reflects that the Biga facility was

31 ICDAS asserts that its response to Commerce’s Section D Questionnaire constituted
adequate evidence that the assertedly limited production at the Biga facility in December
2003 was attributable to technical factors unique to startup. See ICDAS Brief at 30. ICDAS
there stated:

Production levels were limited by technical factors associated with the initial phase of
commercial production because the company had to 1) develop the production param-
eters of the new operations; 2) install, adjust, calibrate and test the new equipment; and
3) train new employees to operate the new equipment. Operations typically incur such
technical problems because of the newness of the facility.

Section D Questionnaire Response of ICDAS Celik Enerji Tersane ve Ulasim Sanayi, A.S.
(Pub. Doc. No. 67) at D–40.

ICDAS argues that the factors that it listed in its Section D Questionnaire Response
closely parallel the factors cited by Commerce as a basis for the startup adjustment granted
in another case, SRAMs from Taiwan. See ICDAS Brief at 30 (citing Notice of Final Deter-
mination of Sales at Less Than Fair Value: Static Random Access Memory Semiconductors
From Taiwan, 63 Fed. Reg. 8909, 8930 (Feb. 23, 1998) (‘‘SRAMs from Taiwan’’) (finding that
‘‘the development of process parameters, cleaning of the . . . facility, and installation, adjust-
ment, calibration, and testing of new equipment’’ were technical factors unique to startup
operations)). However, all ICDAS points to is the Federal Register notice in the SRAMs pro-
ceeding. ICDAS provided no information from the underlying administrative record to indi-
cate the nature or quantum of evidence submitted to Commerce by the producer there to
substantiate the causal link between the listed factors and the limited production it experi-
enced in its initial phase of operations – in other words, the evidence to substantiate its
claim that technical factors unique to startup were to blame for limited production in its
initial phase of operations. There is thus no basis to conclude that Commerce granted the
startup adjustment in SRAMs from Taiwan on the strength of an evidentiary record as thin
as the record here.

Moreover, it would seem to be a near-universal truth that new facilities everywhere must
‘‘develop the production parameters of . . . new operations; 2) install, adjust, calibrate and
test . . . new equipment; and 3) train new employees to operate the new equipment’’ (quot-
ing ICDAS’ Section D Questionnaire Response). Indeed, ICDAS itself observed that ‘‘[o]p-
erations typically incur such technical problems because of the newness of the facility.’’ Id.
It is difficult to imagine that Congress could have intended that such bald, generalized
statements of near-universal truth would suffice to satisfy the requirements that a pro-
ducer seeking a startup adjustment ‘‘demonstrate that, for the period under investigation or
review, production levels were limited by technical factors associated with the initial phase
of commercial production and not by factors unrelated to startup, such as marketing diffi-
culties or chronic production problems,’’ and, further, ‘‘explain their production situation
and identify those technical difficulties associated with startup that resulted in the
underutilization of the facilities.’’ See Statement of Administrative Action, H.R. Doc. No.
103–316, at 838, reprinted in 1994 U.S.C.C.A.N. at 4174. Indeed, the recitation of the re-
quirements in the Statement of Administrative Action is longer than the sentence that
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new (a fact which was known and undisputed, and which is relevant
at most to the first criterion of the startup adjustment standard,
which is not at issue here), or it is wholly irrelevant. Either way,
ICDAS’ evidence does little or nothing to support its claim to a
startup adjustment.32

ICDAS failed to provide Commerce with the evidence required to
allow the agency to grant ICDAS’ request for a startup adjustment.
The statute requires more than mere evidence that a production fa-
cility is new. Rather, to justify a startup adjustment, a producer
must provide specific, detailed information concerning how, and to
what extent, technical factors associated with the initial phase of
commercial operations limited initial production at its new facility.
See 19 U.S.C. § 1677b(f)(1)(C)(ii). ICDAS’ argument that the rela-
tionship between December 2003 production levels at the Biga facil-
ity and technical factors unique to startup is ‘‘self-evident’’ therefore
must fail.

b. ICDAS’ Claim That Commerce Resorted to
‘‘Facts Otherwise Available’’

As its final challenge to Commerce’s denial of the requested
startup adjustment, ICDAS argues that, even if ICDAS failed to
fully respond to Commerce’s requests for information and documen-
tation concerning ‘‘technical factors associated with the initial phase
of commercial production’’ at the Biga facility, Commerce had no ‘‘ba-
sis for resorting to facts available or drawing any adverse infer-
ences.’’ See generally ICDAS Brief at 31.33 ICDAS faults Commerce’s

ICDAS relies on as evidence to satisfy those requirements.
32 In a back-door attempt to demonstrate that the asserted limitations on production at

the Biga facility in December 2003 were due to technical factors unique to startup, ICDAS
emphasizes that ‘‘[t]here has been no allegation, nor does the record reflect, that production
[at Biga in December 2003] was limited by ‘factors unrelated to startup, such as marketing
difficulties or chronic production problems.’ ’’ See ICDAS Brief at 30 n.19 (quoting State-
ment of Administrative Action, H.R. Doc. No. 103–316, at 838, reprinted in 1994 U.S.C-
.C.A.N. at 4174).

As discussed above, however, it was ICDAS that bore the burden of affirmatively estab-
lishing that technical factors unique to startup were the cause of the assertedly limited pro-
duction at the Biga facility in December 2003; thus, it was ICDAS that bore the burden of
(at least implicitly) eliminating other potential causes of limited production. See n.29,
supra. Contrary to ICDAS’ implication, neither Commerce nor the Domestic Producers was
under any obligation to prove that any asserted limitations on production in the startup
phase were attributable to ‘‘factors unrelated to startup, such as marketing difficulties or
chronic production problems.’’ The fact that the record is devoid of evidence of any such ‘‘fac-
tors unrelated to startup’’ is therefore of no moment.

33 As the Government notes, when Commerce receives insufficient information from an
interested party to make a determination, the statute and regulations authorize the agency
to fill in the gaps in the facts with ‘‘facts otherwise available.’’ See Def. Response Brief at 18
(citing 19 U.S.C. § 1677e(a)); see also 19 C.F.R. § 351.308(a). If Commerce finds that the
information is not available because the party ‘‘has failed to cooperate by not acting to the
best of its ability to comply with a request for information,’’ the statute and regulations fur-
ther provide that Commerce ‘‘may use an inference that is adverse to the interests of that
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determination because it does not include ‘‘any analysis under the
antidumping law’s provisions on ‘facts available’’’ to justify ‘‘discard-
[ing]’’ information provided by ICDAS to support its adjustment re-
quest. Id. ICDAS further complains that Commerce ‘‘erred by failing
to explain why the information that was allegedly withheld was nec-
essary to reach a decision on the startup adjustment issue.’’ Id. But
ICDAS’ arguments have no basis in either law or fact.

ICDAS’ position is apparently based on its belief that it provided
sufficient information to Commerce to allow the agency to grant the
requested startup adjustment. As discussed above, however, that is
simply not the case. Despite Commerce’s repeated prodding, and not-
withstanding the fact that ICDAS bore the burden of proof on the is-
sue, ICDAS left the agency with only a very thin record on its re-
quest.

The record evidence – basically, little more than a single state-
ment by ICDAS – was not sufficient to permit Commerce to properly
consider ICDAS’ request for a startup adjustment. As Commerce
stated, ‘‘without an explanation of how the claimed technical factors
limited production levels, we are not able to determine whether
ICDAS’s production levels were limited by technical factors associ-
ated with the initial phase of commercial production.’’ See Decision
Memo at 80. But, contrary to ICDAS’ implication, that determina-
tion does not reflect Commerce’s invocation of ‘‘facts otherwise avail-
able’’ or adverse inference. Rather, it is simply an explanation that,
because ICDAS failed to meet its burden of proof – in accordance
with the Statement of Administrative Action and established agency
practice – Commerce could not even evaluate ICDAS’ request, and
was forced to deny the startup adjustment. See generally Domestic
Producers Response Brief at 26–27; Def. Response Brief at 18.

Like its other challenges to Commerce’s denial of its requested
startup adjustment, ICDAS’ claim that Commerce improperly re-
sorted to ‘‘facts otherwise available’’ or adverse inference is similarly
lacking in merit. In light of the record that the agency had before it,
Commerce’s action denying the startup adjustment must be sus-
tained.

C. Commerce’s Treatment of ICDAS’ Net
Foreign Exchange Gain

In the course of the administrative review at issue here, Com-
merce conducted a cost investigation to determine whether ICDAS
made sales of subject merchandise at prices below the cost of produc-

party in selecting from among the facts otherwise available.’’ See Def. Response Brief at 18
(citing 19 U.S.C. § 1677e(b)); see also 19 C.F.R. § 351.308(a); Nippon Steel Corp., 337 F.3d
at 1380–81 (summarizing operation of statutory and regulatory provisions governing use of
‘‘facts otherwise available’’ and adverse inference). As explained below, however, the con-
cepts of ‘‘facts otherwise available’’ and adverse inference have no application here.
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tion. The statute defines cost of production as an amount equal to
the sum of ‘‘the cost of materials and of fabrication or other
processing . . . employed in producing the foreign like product,’’ and
includes ‘‘an amount for selling, general, and administrative ex-
penses based on actual data pertaining to production and sales of
the foreign like product.’’ 19 U.S.C. § 1677b(b)(3). However, the stat-
ute does not specify the method of determining those expenses for
purposes of calculating cost of production. See generally Def. Re-
sponse Brief at 22–23. Commerce has interpreted the statute to in-
clude financial expenses in the calculation of cost of production, and
treats foreign exchange gains and losses as financial expenses. See,
e.g., Silicomanganese from Brazil: Preliminary Results of Antidump-
ing Duty Administrative Review, 68 Fed. Reg. 61,185, 61,187 (Oct.
27, 2003).

During the period of review in question, ICDAS realized a net for-
eign exchange gain, as a result of its foreign exchange income on
sales, as well as its foreign exchange income on foreign currency
bank checking accounts (which, ICDAS emphasizes, were ‘‘necessary
for [the company’s] purchases and sales in foreign currencies’’). See
ICDAS Brief at 32; see also id. at 6; ICDAS Reply Brief at 10. In ac-
cordance with its standard practice, in calculating ICDAS’ cost of
production here, Commerce treated the company’s foreign exchange
gain within the category of ‘‘financial expenses,’’ and included it in
the total financial expense ratio calculation in the Final Results. See
generally Decision Memo at 86–88. Although ICDAS’ net foreign ex-
change gain exceeded its financial expenses, Commerce did not allow
any of that gain to offset other expenses included in ICDAS’ cost of
production, effectively ‘‘capping’’ ICDAS’ financial expenses at zero.
See ICDAS Brief at 32–33; ICDAS Reply Brief at 10.

ICDAS asserts that its foreign exchange gains or losses do not re-
sult from separate cash management activities, but merely consti-
tute adjustments necessary to ensure that other components of its
cost of production are properly stated in a single currency. See gener-
ally ICDAS Brief at 6, 32–36; ICDAS Reply Brief at 10, 12–13.
ICDAS therefore contests Commerce’s treatment of ICDAS’ net for-
eign exchange gain as part of ‘‘financial expenses’’ in the agency’s
calculation of ICDAS’ cost of production. See generally ICDAS Brief
at 2, 6, 32–35; ICDAS Reply Brief at 10–13. ICDAS further contends
that Commerce erred in capping ICDAS’ net foreign exchange gain
so as to set ICDAS’ ‘‘financial expenses’’ at zero. See generally ICDAS
Brief at 2, 6, 35–37; ICDAS Reply Brief at 10–12. According to
ICDAS, Commerce should have fully recognized the company’s net
foreign exchange gain in the agency’s cost of production calculations.
See generally ICDAS Brief at 2, 6, 32–33, 35–37; ICDAS Reply Brief
at 10–12.

As discussed below, however, Commerce’s treatment of ICDAS’ net
foreign exchange gain must be sustained.
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1. Commerce’s Treatment of ICDAS’ Foreign Exchange
Gain Within ‘‘Financial Expenses’’

ICDAS’ threshold argument is that its foreign exchange gains or
losses do not result from separate cash management activities, but –
instead – constitute an adjustment necessary to ensure that other
costs (such as the costs of manufacturing, sales, and general com-
pany operations) are properly stated in a single currency. See gener-
ally ICDAS Brief at 6, 32–36; ICDAS Reply Brief at 10–13. ICDAS
maintains that its foreign exchange gains or losses therefore ‘‘should
be fully accounted for’’ in the cost of production, rather than included
in ‘‘a discrete category of ‘financial expenses,’ ’’ which Commerce
capped at zero. ICDAS Reply Brief at 11; see also id. at 10–12;
ICDAS Brief at 2, 6, 32–33, 35–37.

ICDAS explains that its net foreign exchange gain during the pe-
riod of review had ‘‘both a cost of manufacturing component and a
sales-related component.’’ ICDAS Brief at 33. ICDAS’ manufacturing
operations depend upon both raw material inputs and capital assets
which are purchased in currencies other than ICDAS’ domestic cur-
rency, the Turkish Lira. According to ICDAS, consistent with gener-
ally accepted accounting principles, the company’s purchases of for-
eign raw materials and foreign capital assets are generally booked
as accounts payable on the date they are received, using the appro-
priate foreign exchange rate on that date. However, actual payment
generally is not made until some time later. As ICDAS notes, the
change in the foreign exchange rate between the two dates results in
a foreign exchange gain or loss for the company, related to its manu-
facturing operations. See generally ICDAS Brief at 33.

Like ICDAS’ manufacturing operations, ICDAS’ sales operations
also produce foreign exchange gains or losses. When ICDAS makes a
sale in foreign currency, the account receivable booked at the time of
sale is converted to Turkish Lira on that date. However, the actual
amount of Turkish Lira that ICDAS receives depends on the ex-
change rate when the buyer deposits its payment in foreign currency
into ICDAS’ account. The difference between the exchange rate on
the date of sale and the exchange rate on the date of payment results
in a foreign exchange gain or loss for ICDAS, as a result of its sales
operations. See generally ICDAS Brief at 33.

In addition to the foreign exchange gains and losses associated
with ICDAS’ manufacturing and sales operations, foreign exchange
gains and losses also result from ICDAS’ outstanding loans denomi-
nated in foreign currency. ICDAS asserts that such loans ‘‘relate to
the general operation of the company,’’ and must be accounted for in
Commerce’s cost of production calculations. See generally ICDAS
Brief at 33–34. ICDAS explains:

[A]s a company conducting business in multiple currencies,
ICDAS constantly faces the currency risk resulting from the
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mismatch between the currencies in which costs are incurred
and revenues are earned. To mitigate this risk directly linked to
its production and sale of merchandise, ICDAS . . . incur[s]
some of its debt in foreign currencies. Thus, when the Turkish
Lira appreciates, and revenue in Turkish Lira terms declines
relative to costs, the foreign currency loans provide a hedge and
generate foreign currency gains to offset the foreign currency
loss generated by the decline in sales income in Turkish Lira
terms.

ICDAS Brief at 34.
ICDAS argues that foreign exchange gain or loss thus ‘‘is not a dis-

tinct element of cost.’’ ICDAS Brief at 34. ICDAS asserts that
‘‘[t]here is no check or account credit received from a financial insti-
tution for a foreign exchange gain, and no direct payment is made
for a foreign exchange loss. Rather, the exchange rate gain or loss re-
sults from a series of accounting entries that are necessary and re-
quired by [generally accepted accounting principles] to ensure that
all of the other elements of cost and income recorded by the company
are properly stated in a single currency.’’ Id. ICDAS therefore char-
acterizes net exchange rate gain or loss as ‘‘an overall adjustment
necessary to ensure that all other costs for the calculation of ICDAS’
[cost of production] are properly stated in Turkish Lira.’’ Id.

As the Government correctly notes, however, ICDAS’ foreign ex-
change gains and losses are not inherent in its manufacturing and
sales operations. Instead, they are the product of cash management
decisions made by ICDAS in connection with its operations – cash
management decisions which expose the company to those gains and
losses. See Def. Response Brief at 9, 24; see generally Decision Memo
at 86. In other words, ICDAS’ financing decisions – such as whether
to pay for its purchases immediately, or to carry them as accounts
payable; whether to make sales on a credit basis (i.e., as accounts re-
ceivable), or to require immediate payment; whether to borrow in a
foreign currency, or in its own domestic currency; and whether to en-
ter into foreign currency contracts – are related to, but separate and
distinct from, the company’s manufacturing and sales activities. See
generally Decision Memo at 86–87.

Thus, when ICDAS purchases raw materials or other inputs
needed for production using a foreign currency, the company can – at
the time of purchase – pay in cash immediately, based on the pre-
vailing exchange rate between the Turkish Lira and the foreign cur-
rency. ICDAS could thereby avoid any exposure to exchange rate
gains or losses in its manufacturing operations, if it wished to do so.
See generally Def. Response Brief at 24; Decision Memo at 86–87. On
the other hand, if ICDAS instead elects to pay for the purchase of
the inputs at a later date (i.e., to finance the purchase, or to set it up
as an account payable, which is – in effect – buying on credit), the
value of the inputs is booked in the equivalent domestic currency
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(i.e., in Turkish Lira) as of the date of sale, and not as of the date of
actual payment. And the change in the foreign exchange rate be-
tween the date of purchase and the date of payment creates a foreign
exchange gain or loss for the company. Accordingly, it is not the pur-
chase transaction itself that results in a foreign exchange gain or
loss, but – rather– ICDAS’ decision to defer payment and to finance
the purchase instead. See generally Def. Response Brief at 24–25;
Decision Memo at 86–87.

The same logic applies with equal force to ICDAS’ export sales
transactions denominated in foreign currencies. As Commerce ob-
served in the Final Results, ICDAS could demand immediate pay-
ment in such transactions, and would then avoid any exposure to
foreign exchange rate gains or losses. On the other hand, if ICDAS
instead elects to extend credit to customers in such transactions (i.e.,
by setting up accounts receivable from customers), the difference be-
tween the foreign exchange rate as of the date of sale and as of the
date of payment results in a foreign exchange gain or loss for
ICDAS. ICDAS’ decision to extend credit and thus to expose itself to
foreign currency fluctuations in such transactions is a cash manage-
ment decision. See generally Decision Memo at 87. Accordingly, it is
not the sale transaction itself that results in a foreign exchange gain
or loss, but – rather – ICDAS’ decision to extend credit to its cus-
tomer (rather than requiring immediate payment).

In its briefs, ICDAS never directly confronts the fundamental logic
of Commerce’s position, but instead repeatedly asserts (in essence)
that the company’s foreign exchange gains or losses are ‘‘intertwined
with and inseparable from’’ its manufacturing, sales, and other op-
erations. See ICDAS Reply Brief at 11; see also id. at 10, 12–13;
ICDAS Brief at 6, 35. To the contrary, as Commerce explained in its
Final Results, ICDAS could completely avoid exposure to foreign ex-
change risks, if it wished to do so, by making different cash manage-
ment decisions – by, for example, making immediate payment for in-
puts that it purchases in foreign currencies, and by requiring that its
customers make immediate payment in export sales transactions de-
nominated in foreign currencies. See Decision Memo at 86–87.

It is of no moment that, as ICDAS pointedly notes, the company is
‘‘not [in] the business of speculating with foreign currencies,’’ and
that the company’s foreign exchange gains or losses associated with
its operations ‘‘reflect the international currency market rate
changes – which ICDAS can neither predict nor control.’’ See ICDAS
Reply Brief at 11. Although foreign exchange rates are not within
ICDAS’ control, Commerce’s point is that ICDAS can control
whether or not to expose itself to the risk of gains or losses in such
rates. ICDAS’ affirmative decisions to expose itself to such risks – for
example, by delaying payment through the use of credit in purchas-
ing inputs using foreign currencies, and by extending credit to its
own customers in export sales transactions in foreign currencies –
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are cash management decisions related to, but separate and distinct
from, its underlying decisions to purchase inputs or to make sales.
Commerce therefore treated ICDAS’ net foreign exchange gain
within the category of financial expenses, for purposes of its cost of
production calculations. It cannot be said that Commerce’s interpre-
tation is an unreasonable interpretation of the statute. See Def. Re-
sponse Brief at 22–23, 25–26 (citing Chevron, 467 U.S. at 842–43).

In short, Commerce reasonably concluded in the Final Results
that ICDAS’ net foreign exchange gain was ‘‘part of the company’s
overall net financing expense.’’ See Decision Memo at 87. ICDAS’ ar-
guments to the contrary are unavailing.

2. Commerce’s Decision Capping ICDAS’
Financial Expenses at Zero

Not only does ICDAS dispute Commerce’s treatment of the compa-
ny’s foreign exchange gain within the category of ‘‘financial ex-
penses’’ for purposes of calculating cost of production, but – in addi-
tion – ICDAS challenges Commerce’s decision to cap the company’s
financial expenses at zero. See generally ICDAS Brief at 2, 6, 35–37;
ICDAS Reply Brief at 10–13. According to ICDAS, Commerce should
have fully recognized the company’s net foreign exchange gain, by
using all of that gain to offset expenses included in ICDAS’ cost of
production. See generally ICDAS Brief at 2, 6, 35–37; ICDAS Reply
Brief at 10–12.

As Commerce explained in the Final Results, there is typically a
cost associated with financing a company’s operations, which is what
the agency seeks to capture as part of ‘‘financial expenses.’’ See Deci-
sion Memo at 88. Commerce includes a cost of borrowing, as deter-
mined by various factors. If income is generated through those ac-
tivities, the agency allows that income to be used to offset the cost of
financing, up to the total financial expenses incurred. Id. But where
– as here – the amount of relevant income exceeds the company’s fi-
nancial expenses, Commerce recognizes that the company’s financial
expenses were zero, and does not include a sum for financial costs in
calculating the company’s cost of production. Id. Commerce does not
allow financial expenses to be used to offset other expenses included
in cost of production. As Commerce observed in the Final Results,
‘‘while certain types of income can legitimately be used to offset an
expense, they can be used to do so only to the extent that there are
costs to offset.’’ Id. It would therefore ‘‘be inappropriate . . . to reduce
other components of the [cost of production] by the net financing in-
come,’’ as ICDAS urges. Id.; see generally Def. Response Brief at 25–
27; Domestic Producers Response Brief at 29–33.

ICDAS argues that Commerce’s actions here run afoul of a new
policy first articulated in Mushrooms from India, which concerns the
agency’s treatment of foreign exchange gains or losses in calculating
cost of production. See ICDAS Brief at 35–36 (citing Certain Pre-
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served Mushrooms from India: Preliminary Results of Antidumping
Duty Administrative Review, 68 Fed. Reg. 11,045, 11,048 (March 7,
2003) (‘‘Mushrooms from India’’)); ICDAS Reply Brief at 10–12
(same). Prior to Mushrooms from India, Commerce had required re-
spondents to break down their foreign exchange gains and losses
into separate components based on the source, and to include only
those from certain sources in their reported costs. See generally Do-
mestic Producers Response Brief at 29. But, in Mushrooms from In-
dia, Commerce explained that it was changing its practice: ‘‘Instead
of splitting apart the foreign exchange gains and losses as reported
in an entity’s financial statements, [Commerce] will normally in-
clude in the interest expense computation all foreign exchange gains
and losses.’’ See Mushrooms from India, 68 Fed. Reg. at 11,048 (em-
phasis added).

In citing to Mushrooms from India, ICDAS conveys the impression
that Commerce’s intent and practice is to fully recognize all foreign
exchange gains and losses in calculating a respondent’s cost of pro-
duction. See ICDAS Brief at 35–36; ICDAS Reply Brief at 10–12.
However, as Commerce emphasized in the Final Results, Mush-
rooms from India did not address a net foreign exchange gain. See
Decision Memo at 88. Instead, the case stands for the proposition
that Commerce will include in its calculations all elements or compo-
nents of foreign exchange gain and loss – not that the agency will
necessarily offset a net gain against any and all other elements of
cost of production. See generally Domestic Producers Response Brief
at 30. Contrary to ICDAS’ claims, nothing in Mushrooms from India
mandates that Commerce recognize the entirety of ICDAS’ net for-
eign exchange gain by using all of it to offset expenses included in
the company’s cost of production.

ICDAS also quarrels with Commerce’s reliance on Cinsa to sup-
port the agency’s decision in the Final Results to limit the use of
ICDAS’ net foreign exchange gain to offsetting financial expenses,
rather than recognizing the entirety of that gain and allowing it to
offset other expenses included in the company’s cost of production.
See ICDAS Brief at 36–37 (citing Cinsa S.A. de C.V. v. United States,
21 CIT 341, 351, 966 F. Supp. 1230, 1239–40 (1997)); Decision Memo
at 88 (same). The court in Cinsa rejected the plaintiff ’s claim that
Commerce had erred in allowing an offset of interest income only to
the extent of interest expenses. The Cinsa court explained:

[E]xpenses by their nature cannot produce a negative effect on
the [cost of production]. Expenses, as a component of costs, can-
not become a profit by the nature of their designation. Cinsa is
effectively requesting that Commerce and the Court recognize a
negative cost. Based on sound accounting and economic prin-
ciples, the Court declines to accept a finding of negative costs
when calculating [cost of production]. Interest expense, as a
component of [cost of production], is a discrete expense account
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and as such, cannot provide an offset to any other expense ac-
counts. Once the interest expense account is reduced to zero
through the offset of interest income, interest expense and in-
terest income [have] no further effect on the calculation of [cost
of production]. . . . [O]nce interest expense is reduced to zero, no
further inquiry is necessary as Commerce cannot enter a profit
into the calculation of [cost of production].

Cinsa, 21 CIT at 351, 966 F. Supp. at 1239–40. So too, in the case at
bar, Commerce reasoned – by analogy to Cinsa – that ‘‘financial ex-
penses, as a component of [cost of production], are a discrete expense
account and as such, cannot provide an offset to any other expense
accounts.’’ Decision Memo at 88; see generally Def. Response Brief at
26–27.

ICDAS argues that Cinsa is irrelevant here because, according to
ICDAS, foreign exchange gains or losses are not a subset of financial
expenses. See ICDAS Brief at 36–37. As discussed in section III.C.1
above, however, Commerce properly concluded that ICDAS’ foreign
exchange gains here were the product of its cash management deci-
sions, and thus properly treated ICDAS’ net foreign exchange gain
as part of the company’s overall net financing expense for purposes
of Commerce’s cost of production calculations. See Decision Memo at
87; see generally Def. Response Brief at 27. ICDAS’ attempt to distin-
guish Cinsa is therefore futile.

In sum, Commerce properly decided to include ICDAS’ net foreign
exchange gain in the financial expense ratio calculation, and to limit
the recognition of that gain to offset only ICDAS’ financial expenses
(effectively capping those expenses at zero). The agency’s determina-
tions to that effect were consistent with agency practice, and were
both supported by substantial evidence and otherwise in accordance
with law. ICDAS’ arguments to the contrary must be rejected.

D. Commerce’s Decision on Remand to Use
Invoice Date As Date of Sale

ICDAS strenuously objects to Commerce’s determination on re-
mand that, for purposes of the agency’s antidumping analysis, the
appropriate date of sale for ICDAS’ U.S. sales is the date of invoice.
See generally ICDAS Response Brief at 1–3, 5–30; ICDAS Supp. Re-
ply Brief, passim. In particular, ICDAS protests Commerce’s use of
the same date of sale – invoice date – for both ICDAS’ U.S. and home
market sales, asserting that the ways that the two types of sales are
negotiated, orders are finalized, and merchandise is produced ‘‘differ
markedly.’’ See ICDAS Supp. Reply Brief at 1–2 (quoting Circular
Welded Non-Alloy Steel Pipe from the Republic of Korea; Final Re-
sults of Antidumping Duty Administrative Review, 63 Fed. Reg.
32,833, 32,835–36 (June 16, 1998) (‘‘Pipe from Korea’’)).
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ICDAS contends that, with one exception, the contract date –
rather than the invoice date – best reflects the date on which ICDAS
and its U.S. buyers reached a meeting of the minds on the material
terms of sale, and should be used as the date of sale for purposes of
Commerce’s analysis. See ICDAS Response Brief at 1, 3, 30; ICDAS
Supp. Reply Brief at 13; see also Remand Results at 2, 13–14. As to
that one exception, involving a price increase in a single contract,
ICDAS asserts that the proper date of sale is invoice date (in effect,
the date of contract amendment). See ICDAS Response Brief at 3,
20–21, 30; ICDAS Supp. Reply Brief at 1, 5 n.3, 13; see also Remand
Results at 2, 13–14.

The antidumping statute on its face does not specify the manner
in which Commerce is to determine the date of sale. However, by en-
acting the Uruguay Rounds Agreements Act, Congress ‘‘incorporated
the trade agreements adopted by the World Trade Organization at
the Uruguay Round negotiations into United States law.’’ Allied Tube
and Conduit Corp. v. United States, 24 CIT 1357, 1367–68, 127 F.
Supp. 2d 207, 216 (2000) (Allied Tube I). One such WTO agreement
expressly provides that ‘‘[n]ormally, the date of sale would be the
date of contract, purchase order, order confirmation or invoice,
whichever establishes the material terms of sale.’’ See Agreement on
Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994, Art. 2.4.1 n.8 (emphasis added). Further, the State-
ment of Administrative Action accompanying the Uruguay Round
Agreements Act expressly defines date of sale as the ‘‘date when the
material terms of sale are established.’’ See Statement of Adminis-
trative Action, H.R. Doc. No. 103–316, at 810, reprinted in 1994
U.S.C.C.A.N. at 4153. Through the Uruguay Round Agreements Act
and the Statement of Administrative Action, Congress thus ‘‘ex-
pressed its intent that, for antidumping purposes, the date of sale be
flexible so as to accurately reflect the true date on which the mate-
rial elements of sale were established.’’ Allied Tube I, 24 CIT at 1370,
127 F. Supp. 2d at 219 (emphasis added).

Consonant with Congress’ intent as manifested in the Uruguay
Round Agreements Act, Commerce promulgated a regulation on date
of sale, which provides that the date of sale is invoice date, except
where another date better reflects the date on which the material
terms of sale were established:

In identifying the date of sale of the subject merchandise or for-
eign like product, the Secretary normally will use the date of
invoice, as recorded in the exporter or producer’s records kept
in the ordinary course of business. However, the Secretary may
use a date other than the date of invoice if the Secretary is sat-
isfied that a different date better reflects the date on which the
exporter or producer establishes the material terms of sale.

19 C.F.R. § 351.401(i) (emphasis added). In the Preamble to its date
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of sale regulation, Commerce further explained that the focus of an
agency date of sale analysis is to determine when the contracting
parties reached a ‘‘meeting of the minds’’ on the material terms of
sale:

If the Department is presented with satisfactory evidence that
the material terms of sale are finally established on a date
other than the date of invoice, the Department will use that al-
ternative date as the date of sale. For example, in situations in-
volving large custom-made merchandise in which the parties
engage in formal negotiation and contracting procedures, the
Department usually will use a date other than the date of in-
voice. However, the Department emphasizes that in these situ-
ations, the terms of sale must be firmly established and not
merely proposed. A preliminary agreement on terms, even if re-
duced to writing, in an industry where renegotiation is common
does not provide any reliable indication that the terms are truly
‘‘established’’ in the minds of the buyer and seller. This holds
even if, for a particular sale, the terms were not renegotiated.

Antidumping Duties; Countervailing Duties: Final Rule, 62 Fed.
Reg. 27,296, 27,349 (May 19, 1997) (Preamble) (emphasis added).

ICDAS acknowledges that Commerce’s regulations afford the
agency discretion in determining the date of sale to be used in its an-
tidumping margin calculations. But, according to ICDAS, Commerce
abused that discretion in the Remand Results here – both by using a
date of sale methodology that is inconsistent with Congressional in-
tent and the governing regulation, as well as established agency
practice, and by making factual findings that are not supported by
substantial evidence in the record. See ICDAS Response Brief at
2–3, 17 n.12; ICDAS Supp. Reply Brief at 1–2.

ICDAS explains that, during the administrative review at issue, it
used different bases to report the dates of sales for its home market
sales and its U.S. sales, because those sales were made pursuant to
two distinct sales processes. ICDAS made tens of thousands of home
market sales during the relevant period, most of which were rela-
tively small and were filled out of ICDAS’ existing inventory. ICDAS
did not negotiate and sign formal written contracts with its custom-
ers in its home market, and, instead, did business by phone or
through written confirmation. For home market sales, ICDAS re-
ported the earlier of the date or invoice or the date of shipment as
the date of sale for use in Commerce’s margin calculations. See gen-
erally ICDAS Response Brief at 5 (and authorities cited there).

In contrast, ICDAS had far, far fewer U.S. sales, but each of those
sales was larger in volume by orders of magnitude. Merchandise
that ICDAS sold to the U.S. market was generally manufactured to
order, was sold in inches (rather than millimeters), and was subject
to other special requirements not applicable to ICDAS’ home sales.
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In light of the long lead time required to produce, pack, and ship
such large special orders, U.S. sales were made pursuant to a delib-
erate and formal negotiation process, and formal written contracts
were executed by the parties. As ICDAS explains, the formal written
contract afforded protection to both parties, memorializing their
meeting of the minds on the quantity and specifications of the mer-
chandise to be supplied, the unit price, the shipment date, and other
material terms of their deal. The U.S. buyer thus was assured of the
supply of merchandise needed to fill orders from its customers. And
ICDAS was assured that it had a customer for the specified quantity
of its U.S.-customized merchandise before it began production of
that merchandise. For purposes of Commerce’s antidumping analy-
sis, ICDAS reported the contract date as the date of sale for its U.S.
sales, on the theory that the contract date better reflected the date
on which the material terms of those sales were established. See gen-
erally ICDAS Response Brief at 5–7 (and authorities cited there).

In the course of the verification process, Commerce confirmed that
ICDAS’ ‘‘export sales process differs from the domestic sales process
in that: 1) orders are always in written form; 2) a contract is signed
after confirmation of the order; 3) merchandise is sold on a
theoretical-weight basis; and 4) merchandise is always produced to
order.’’ See ICDAS Sales Verification Report (Conf. Doc. No. 44) at 4.
In its Preliminary Results, Commerce nevertheless used invoice date
as the date of sale for ICDAS’ U.S. sales. See Preliminary Results, 70
Fed. Reg. at 23,992. In the Final Results, however, Commerce re-
versed its position on the date of sale issue. Concluding that the ma-
terial terms of ICDAS’ U.S. sales were established on the date of con-
tract, Commerce used contract date as the date of sale in its Final
Results, and calculated a de minimis dumping margin of 0.16% for
ICDAS. See Decision Memo at 29; Final Results, 70 Fed. Reg. at
67,666–67.

Several days after the Final Results were published, the Domestic
Producers filed a ministerial error letter disputing Commerce’s rul-
ing on the date of sale issue, pointing to a price change as to one of
ICDAS’ U.S. contracts. Soon thereafter, the Domestic Producers filed
suit, challenging, inter alia, Commerce’s use of contract date as the
date of sale for ICDAS’ U.S. sales.

Commerce’s request for a voluntary remand on the date of sale is-
sue was granted. See generally ICDAS Response Brief at 10 (and au-
thorities cited there); Remand Results at 2–3. On remand, Com-
merce reversed course once again, finding that invoice date – rather
than contract date – should be used as the date of sale for ICDAS’
U.S. sales. In its Remand Results, Commerce stated:

[W]e find that the price change, while limited to a single con-
tract, related to a significant percentage of ICDAS’s U.S. en-
tries during the [period of review]. Under these circumstances,
we determine that the contract date does not represent the date
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on which the parties had a real ‘‘meeting of the minds’’ because
the material terms of sale not only could be, but were altered
after the date in the ordinary course of business.

Remand Results at 20. Using invoice date as the date of sale for
ICDAS’ U.S. sales, Commerce recalculated ICDAS’ dumping margin
to be 1.63% – a figure which exceeds the de minimis threshold, ren-
dering ICDAS ineligible for revocation of the antidumping order. See
Remand Results at 2–3, 5, 24–25.

ICDAS charges that the Remand Results ‘‘contravene[ ] the anti-
dumping statute and Commerce’s regulations by using a rigid date of
sale methodology that relies entirely on a single price change and
the volume of sales affected by that price change to reach the conclu-
sion that invoice date is the date of sale for all of ICDAS’ U.S. sales.’’
ICDAS Response Brief at 2. ICDAS argues that, ‘‘[a]lthough the [Re-
mand Results] purport[ ] to establish the date on which the parties
had a ‘real meeting of the minds,’ [the Remand Results] fail to em-
ploy an appropriate test for ascertaining whether the contracting
parties reached a binding agreement.’’ Id. According to ICDAS, the
Remand Results ‘‘do[ ] not examine the parties’ expectations about
what was to be purchased, how much would be purchased, and how
long it would take to produce.’’ Id. Moreover, ICDAS asserts, the Re-
mand Results fail to ‘‘consider whether the subsequent course of con-
duct between the parties reveals that the parties understood that
they were bound by the terms of contract.’’ Id. at 2–3.

ICDAS requests that the date of sale issue be remanded to Com-
merce once again, ‘‘with specific instructions that Commerce ascer-
tain the point at which ICDAS and its U.S. customers had a meeting
of the minds by considering the nature of the U.S. sales process and
the course of conduct between the parties.’’ See ICDAS Response
Brief at 3. ICDAS predicts that ‘‘[b]ased upon such an analysis, Com-
merce should find that the date of sale generally is the contract
date,’’ and that ‘‘consistent with Commerce’s past decisions, the
agency should treat the sole price change that occurred as an
amendment to the contract, and use amendment date as date of sale
only for that particular transaction.’’ Id.

As set forth more fully below, Commerce’s determination on re-
mand to use invoice date as the date of sale for all of ICDAS’ U.S.
sales is not supported by substantial evidence. Nor is that determi-
nation otherwise in accordance with law. Accordingly, the issue must
be remanded to Commerce once again, for its reconsideration.

1. Whether the Remand Results Are In Accordance With Law

As ICDAS notes, under Commerce’s approach in the Remand Re-
sults here, even a single change to a material term in a single trans-
action – without regard to the nature of the change or the circum-
stances surrounding it – may require an across-the-board use of
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invoice date as the date of sale for all sales to all customers during
the period of review. As ICDAS observes, such an approach is funda-
mentally at odds with the antidumping statute and regulations, as
well as Commerce’s past practice, because it involves nothing more
than a superficial, black-and-white, all−or-nothing determination
whether there has been any change in any material term in any con-
tract at issue, rather than a reasoned, case-specific, fact-intensive
analysis as to when the parties had a meeting of the minds on the
material terms of sale, which is what the law requires. See generally
ICDAS Response Brief at 16–17; see also Remand Results at 20 (not-
ing that appropriate date of sale is ‘‘the date on which the parties
had a real ‘meeting of the minds’ ’’).34

The Government seeks to dismiss ICDAS’ challenge to the Re-
mand Results out of hand, boldly asserting that Commerce’s deter-
mination must be sustained because the agency has ‘‘absolute’’ dis-
cretion in determining date of sale. See Def. Supp. Response Brief at
8.34 Apparently relying on the phrasing of Commerce’s date of sale
regulation (which provides for use of a date other than invoice date
‘‘if the Secretary is satisfied’’ that use of the alternative date is more
appropriate), and on a single sentence in Hevensa, the Government
maintains that ‘‘although Commerce may exercise its discretion to
use a different time than the invoice date as the date of sale, because
this is a discretionary act, it is not required to do so.’’ See generally
Def. Supp. Response Brief at 7–8 (emphases added) (citing 19 C.F.R.
§ 351.401(i) (emphasis added); Hornos Electricos de Venezuela, S.A.
v. United States, 27 CIT 1522, 1536, 285 F. Supp. 2d 1353, 1367

34 ICDAS correctly observes that – if the date of sale analysis conducted by Commerce in
this case actually were the rule – the nature of the information provided to Commerce in
questionnaire responses and the information confirmed by the agency through its verifica-
tion process would be radically different. Rather than analyzing the nature of a respon-
dent’s sales process, Commerce would simply survey a respondent’s documentation to deter-
mine whether there had been any change in any material term of sale in any contract at
issue. But the latter was not Congress’ intent; nor is it reflected in Commerce’s own date of
sale regulation. See Antidumping Duties; Countervailing Duties: Final Rule, 62 Fed. Reg.
at 27,364 (Preamble) (indicating that Commerce will verify ‘‘a respondent’s description of its
selling processes’’ to determine appropriate date of sale); see also ICDAS Response Brief at
17 n.13.

35 The Government peppers its brief with repeated invocations of Commerce’s ‘‘discre-
tion’’ (which, as noted above, it claims is ‘‘absolute’’). See, e.g., Def. Supp. Response Brief at 6
(quoting Colakoglu Metalurji A.S. v. United States, 29 CIT 1238, 1240, 394 F. Supp. 2d
1379, 1381 (2005), for proposition that, if material terms of sale were fixed at different time,
Commerce ‘‘has the power to exercise discretion’’ by using different date of sale); id. at 7
(quoting Hornos Electricos de Venezuela, S.A. v. United States, 27 CIT 1522, 1536, 285 F.
Supp. 2d 1353, 1367 (2003) (Hevensa) and its discussion of Commerce’s ‘‘discretion’’); id. at 8
(citing Hevensa, and referring to Commerce’s ‘‘discretion,’’ and to agency’s use of a date of
sale other than invoice date as a ‘‘discretionary act’’); id. at 11 (asserting that, although
Commerce ‘‘may exercise its discretion’’ to use date other than invoice date as date of sale,
‘‘it is not required to do so’’); id. at 12 (indicating that, in case at bar, Commerce exercised
‘‘its discretion’’ in deciding to use invoice date as date of sale); id. at 12–13 (opining that,
‘‘even if Commerce did not possess discretion,’’ outcome of case would not differ); see also
Remand Results at 18 (quoting Hevensa).
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(2003) (Hevensa)); see also Domestic Producers Reply Brief at 9
(quoting Hevensa, 27 CIT at 1536, 285 F. Supp. 2d at 1366–67, for
proposition that, even if material terms of sale are not subject to
change, ‘‘discretion . . . means that [Commerce] may use a date of
sale other than the invoice date, but is not required to do so’’).

The Government’s position on Commerce’s authority is plainly far
too expansive. As a threshold matter, there is no area in which any
government agency has ‘‘absolute,’’ unfettered discretion. See, e.g.,
Beardmore v. Dep’t of Agriculture, 761 F.2d 677, 679 (Fed. Cir. 1985)
(holding that ‘‘an agency’s discretion is not unlimited’’). Certainly no
court in any international trade case (including Hevensa) has held
that Commerce has ‘‘absolute,’’ unbridled discretion to apply invoice
date as the date of sale across-the-board, with no regard for the
record evidence in a case. Notwithstanding the Government’s impli-
cations, there is nothing in Hevensa to suggest that Commerce is
free to arbitrarily choose to use as the date of sale some date other
than the date when the material terms of sale were established. In
other words, if a particular date is demonstrated to be the date when
the material terms of sale were established, Commerce has no dis-
cretion to simply ignore that date and choose to use some other date
as the date of sale.

Similarly, contrary to the Domestic Producers’ claims, neither
Commerce’s date of sale regulation nor the Preamble to the agency’s
antidumping regulations expresses a ‘‘strong preference’’ for use of
invoice date as a respondent’s date of sale. See Domestic Producers
Reply Brief at 9 (asserting that agency regulations ‘‘express a strong
preference’’ for invoice date, and also discussing Preamble to regula-
tions). In fact, neither Congress nor the agency in its regulations ex-
presses any ‘‘preference’’ at all on the matter – ‘‘strong’’ or other-
wise.36

Rather than the ‘‘strong preference’’ claimed by the Domestic Pro-
ducers, Commerce’s date of sale regulation and the Preamble to the
agency’s antidumping regulations establish only a ‘‘rebuttable pre-
sumption’’ – and, indeed, one that has been successfully rebutted in
numerous cases in the past, as illustrated in the discussion below.
See, e.g., Colakoglu Metalurji A.S. v. United States, 29 CIT 1238,
1240, 394 F. Supp. 2d 1379, 1380 (2005) (indicating that a ‘‘plain
reading’’ of date of sale regulation indicates that it establishes only a
‘‘rebuttable presumption’’); Remand Results at 3 (noting that date of
sale regulation ‘‘provide[s] for a rebuttable presumption’’). Thus, as

36 The only ‘‘preference’’ expressed by Congress and Commerce is that the date of sale
used in the agency’s analysis accurately reflect the date on which ‘‘the material terms of
sale’’ were established. See discussion of Uruguay Round Agreements Act, supra (explaining
that legislation incorporated into U.S. law the date of sale provision in relevant WTO agree-
ment); 19 C.F.R. § 351.401(i); Antidumping Duties; Countervailing Duties: Final Rule, 62
Fed. Reg. at 27,349 (Preamble). And, in fact, that is not merely a ‘‘strong preference’’; it is a
requirement.
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the Preamble to Commerce’s date of sale regulation explains, where
the agency ‘‘is presented with satisfactory evidence that the material
terms of sale are . . . established on a date other than the date of in-
voice, the Department will use that alternative date as the date of
sale.’’ See Antidumping Duties; Countervailing Duties: Final Rule,
62 Fed. Reg. at 27,349 (Preamble) (emphasis added).

Equally unfounded is the Domestic Producers’ assertion (also re-
flected in the Remand Results) that judicial precedent restricts Com-
merce’s use of a date of sale other than invoice date to ‘‘unusual’’
situations. See Domestic Producers Reply Brief at 9 (citing Thai
Pineapple Canning Indus. Corp., Ltd. v. United States, 24 CIT 107,
109 (2000), rev’d on other grounds, 273 F.3d 1077 (Fed. Cir. 2001));
Remand Results at 19.37 As even the Government acknowledges, the
Preamble to the agency’s date of sale regulation expressly states that
where – as here – a case ‘‘involv[es] large custom-made merchan-
dise,’’ and where – as here – ‘‘the parties engage in formal negotia-
tion and contracting procedures,’’ Commerce ‘‘usually will use a date
other than the date of invoice’’ as the date of sale. See Def. Supp. Re-
sponse Brief at 7 (quoting Antidumping Duties; Countervailing Du-
ties: Final Rule, 62 Fed. Reg. at 27,349 (Preamble)). And, again, as
noted above and discussed below, Commerce has used a date other
than invoice date as the date of sale in numerous cases in the past.38

37 Thai Pineapple simply stated that the rarity of changes in contractual terms, in and of
itself, is not reason enough to use contract date as the date of sale. The court in that case
therefore reversed Commerce’s decision to use contract date, because the agency’s rationale
was limited solely to the fact that changes in the terms of sale were infrequent. See also
Final Results of Redetermination Pursuant to Court Remand, Habas Sinai ve Tibbi Gazlar
Istihsal Endustrisi A.S. v. United States, No. 05–00613 (Ct. Int’l Trade March 3, 2008)
(‘‘Habas Remand Results’’) at 41, 46 (rejecting, in companion case to this one, domestic pro-
ducers’ claim that – under Thai Pineapple – deviation from use of invoice date as date of
sale is warranted only in ‘‘unusual’’ circumstances).

At the same time, the Thai Pineapple court expressly acknowledged that there are a
number of factors that have been recognized as supporting the use of contract date as the
date of sale, none of which were present in that case:

Commerce does not cite industry practice or a lag between invoice and shipment, or any
other unusual situation, indicating a date[ ] other than invoice date should be used.
There appears to be no other case in which ‘‘rare instances’’ of changes after contract
date . . . was considered substantial reason to abandon the invoice date presumption.

Thai Pineapple, 24 CIT at 109.

Here – in contrast to Thai Pineapple – ICDAS has identified a range of factors support-
ing the use of contract date as the date of sale (in addition to the rarity of changes in terms
of sale), including the lag time between invoice and shipment, and the practice of ICDAS (as
well as other Turkish producers) to use formal contracts for sales of manufactured-to-order
rebar to the U.S. market. See generally ICDAS Response Brief at 13 n.9.

38 As ICDAS correctly notes, contrary to the Domestic Producers’ assertions, there is
nothing at all ‘‘unusual’’ about Commerce using a date other than invoice date as the date of
sale. In fact, in just the five-month period following Commerce’s issuance of its Decision
Memo in this case, Commerce issued at least seven determinations in which the agency did
not use invoice date as the date of sale. Compare Domestic Producers Reply Brief at 9 with
ICDAS Response Brief at 13 n.9 (citing Commerce determinations using ‘‘contract date,’’ ‘‘fi-
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The Domestic Producers further contend that – pursuant to Com-
merce’s assertedly ‘‘consistent practice’’ and judicial precedent – a
foreign producer seeking to rebut the regulatory presumption that
the invoice date is the date of sale must satisfy two criteria: ‘‘1) ‘pro-
duc[e] sufficient evidence,’ i.e., establish a complete record that in-
cludes all relevant sales documents for all reported sales; and 2) sat-
isfy the Secretary that the material terms were established at a date
other than invoice date.’’ See Domestic Producers Reply Brief at 10
(quoting Allied Tube and Conduit Corp. v. United States, 25 CIT 23,
25, 132 F. Supp. 2d 1087, 1090 (2001) (Allied Tube II); citing
Hevensa, 27 CIT at 1537, 285 F. Supp. 2d at 1366–67). But the Do-
mestic Producers’ formulation of what is required to rebut the regu-
latory presumption misstates the existing state of the law.

The Domestic Producers cite no authority for their assertion that
Commerce is required to use invoice date as the date of sale in a case
unless the record in that case ‘‘includes all relevant sales documents
for all reported sales.’’ See Domestic Producers Reply Brief at 10
(emphasis added). Nor does it appear that the Domestic Producers
can cite any such authority; independent research discloses no prece-
dent to that effect. ICDAS, of course, bears the burden of proof on
the date of sale issue; and where, as here, the applicable standard is
whether ‘‘the Secretary is satisfied,’’ a determination as to the suffi-
ciency of proof ordinarily ‘‘lies primarily within Commerce’s discre-
tion.’’ See 19 C.F.R. § 351.401(i); Koyo Seiko Co., Ltd. v. United
States, 551 F.3d 1286,1292 (Fed. Cir. 2008). Nevertheless, like all
other agencies, Commerce is generally prohibited from ‘‘treat[ing]
similar situations in dissimilar ways.’’ See Burinskas v. Nat’l Labor
Relations Bd., 357 F.2d 822, 827 (D.C. Cir. 1966) (cited in
Nakornthai Strip Mill Public Co., Ltd. v. United States, 32 CIT ,

, 587 F. Supp. 2d 1303, 1307 (2008)). And a review of various
cases in which Commerce has used a date of sale other than invoice
date suggests that a number (if not all) of them involved administra-
tive records that did not meet the Domestic Producers’ asserted cri-
terion. Indeed, in the Final Results in this case, Commerce was sat-
isfied with the existing record as a basis for its determination to use
contract date as the date of sale.39

nal contract date,’’ ‘‘date of final amendment to contract addendum,’’ ‘‘email confirmation
date,’’ and ‘‘order acknowledgment date’’ as date of sale).

39 Further, as ICDAS observes, neither the Remand Results nor the Government’s brief
cited insufficient documentation as grounds for using invoice date as the date of sale. See
ICDAS Supp. Reply Brief at 7 n.4; see also id. (indicating that it is neither ‘‘legally required’’
nor ‘‘practically feasible’’ for a foreign producer ‘‘to submit complete sales traces for every
transaction that may be included in Commerce’s universe of sales’’).

Indeed, in a companion case to this one, Commerce recently expressly rejected the exact
same argument that the Domestic Producers raise here. See Habas Remand Results at 41–
42, 46–47 (dismissing domestic producers’ argument that a respondent advocating use of
contract date as the date of sale for its U.S. sales is required to supply all U.S. sales docu-
mentation).
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Like their first criterion (discussed immediately above), the Do-
mestic Producers’ second criterion similarly overstates the evidence
required to rebut the regulatory presumption concerning date of
sale. According to the Domestic Producers, the second criterion –
which requires a demonstration that ‘‘the material terms were estab-
lished at a date other than invoice date’’ – is ‘‘two−fold’’: ‘‘a party
must a) demonstrate that there were no actual changes to the mate-
rial terms between the proposed date and the invoice date; and b)
demonstrate that, in the absence of actual changes, the material
terms were also not subject to change.’’ See Domestic Producers Re-
ply Brief at 10 (citing Allied Tube II, 25 CIT at 25, 132 F. Supp. 2d at
1090).

The Domestic Producers’ second criterion basically amounts to a
claim that the regulatory presumption of invoice date can be over-
come only if a foreign producer establishes that there were no
changes whatsoever to any material term of any contract at issue
(and, moreover, that there was no possibility of any such change).
That position, however, is patently incorrect. As Commerce itself
candidly conceded in the Remand Results here, ‘‘a single change in
price does not automatically disqualify contract date from selection
as the proper date of sale.’’ See Remand Results at 20.40 And, in fact,
Commerce has used a date other than invoice date as the date of sale
in numerous cases in the past, notwithstanding changes in price or
other material contract terms. See, e.g., Pipe from Korea, 63 Fed.
Reg. at 32,835–36; Issues and Decision Memorandum for the Anti-
dumping Duty Investigation of Sulfanilic Acid from Portugal; Final
Determination, 2002 WL 31493754 (Sept. 18, 2002) (‘‘Sulfanilic Acid
from Portugal’’), at comment 1; Issues and Decision Memorandum
for the Final Results of the Administrative Review of the Antidump-
ing Duty Order on Low Enriched Uranium from France (2003–2004),
2005 WL 2305751 (Sept. 14, 2005) (‘‘Uranium from France’’), at com-
ment 11; Issues and Decision Memorandum for the Final Results of
the Fourth Administrative Review of Steel Concrete Reinforcing
Bars from Latvia, 2006 WL 3702620 (Dec. 13, 2006) (‘‘Rebar from
Latvia’’), at comment 2.

As ICDAS puts it, the ‘‘key element to consider’’ in determining
date of sale is which date best reflects the point at which the parties
had a meeting of the minds on the material terms of sale – not
whether there is evidence of even a single change in a single mate-
rial term of a single contract. See ICDAS Response Brief at 13 (quot-

40 See also USEC Inc. v. United States, 31 CIT , , 498 F. Supp. 2d 1337,
1343–44 (2007) (quoting SeAH Steel Corp. v. United States, 25 CIT 133, 135 (2001), to ex-
plain that agency may use a proposed date other than invoice date as date of sale either ‘‘if
‘material terms’ are not subject to change between the proposed date and the invoice date’’
or if ‘‘the agency provides a rational explanation as to why the alternative date ‘better re-
flects’ the date when ‘material terms’ are established’’).
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ing Sulfanilic Acid from Portugal, 2002 WL 31493754, at comment
1).

Although Commerce’s date of sale regulation reflects a presump-
tion that the date of invoice will be the date of sale, the same regula-
tion specifically provides for Commerce’s use of a different date
where that other date ‘‘better reflects the date on which the exporter
or producer establishes the material terms of sale.’’ See 19 C.F.R.
§ 351.401(i). Accordingly, although Commerce ‘‘normally’’ presumes
that invoice date is the date of sale, the invoice date in fact is merely
the starting point of Commerce’s analysis. It is by no means in-
tended to ‘‘foreclose[ ] the possibility that another date could be cho-
sen as the date of sale.’’ Allied Tube I, 24 CIT at 1371, 127 F. Supp.2d
at 219; see also Colakoglu, 29 CIT at 1240, 394 F. Supp. 2d at 1380
(explaining that date of sale regulation merely establishes ‘‘rebut-
table presumption’’ favoring invoice date).

Commerce itself has labeled as ‘‘untenable’’ the ‘‘blanket use [of in-
voice date] as the date of sale in an antidumping analysis’’ where
‘‘the invoice date does not reasonably approximate the date on which
the material terms of the sale were [established].’’ See Pipe from Ko-
rea, 63 Fed. Reg. at 32,835–36. And Commerce itself has recognized
that its regulations do not tie the agency’s hands, but instead afford
Commerce the ‘‘flexibility’’ needed to determine, and to use in its
analysis as the date of sale, that date which best reflects the date on
which the parties reached a meeting of the minds on the material
terms of sale. See Issues and Decision Memorandum for the 1997–
1998 Administrative Review of Circular Welded Non-Alloy Steel Pipe
from Mexico: Final Results of Antidumping Duty Administrative Re-
view, 2000 WL 777746 (June 15, 2000) (‘‘Pipe from Mexico’’), at
Hylsa comment 1.

Flexibility in Commerce’s date of sale analyses is more than a
mere regulatory preference; it rises to the level of a statutory man-
date. Allied Tube I, 24 CIT at 1367–69, 127 F. Supp. 2d at 216–17. As
discussed above, in enacting the Uruguay Round Agreements Act,
Congress made clear – both through the Statement of Administra-
tive Action and through its incorporation into U.S. law of the date of
sale provision in the Agreement on the Implementation of Article VI
of the General Agreements on Tariffs and Trade 1994 – that the date
of sale is to be the date on which ‘‘the material terms of sale’’ are es-
tablished. See Allied Tube I, 24 CIT at 1367–68, 127 F. Supp. 2d at
216–17 (explaining, inter alia, that both the WTO trade agreement
and Congress’ interpretation of the agreement in the Statement of
Administrative Action unambiguously provide that ‘‘the date of sale
is to be the date on which the material terms of sale are estab-
lished’’). In other words, rather than endorsing a mechanistic meth-
odology conclusively establishing invoice date as the date of sale
whenever there is even a single change in a material term of a single
contract, Congress instead ‘‘expressed its intent that, for antidump-
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ing purposes, the date of sale be flexible so as to accurately reflect
the true date on which the material elements of sale were estab-
lished.’’ See Allied Tube I, 24 CIT at 1370, 127 F. Supp. 2d at 219.41

Indeed, flexibility in Commerce’s date of sale analysis is a natural
corollary of Commerce’s overarching obligation to determine dump-
ing margins as accurately as possible. See, e.g., NTN Bearing Corp.
v. United States, 74 F.3d 1204, 1208 (Fed. Cir. 1995); Koyo Seiko Co.
v. United States, 36 F.3d 1565, 1573 (Fed. Cir. 1994); Allied Tube I,
24 CIT at 1370–71, 127 F. Supp. 2d at 218–19 (in context of review of
agency determination on appropriate date of sale, emphasizing the
‘‘need to calculate antidumping duty margins on a fair and equitable
basis’’).

Consistent with Congressional intent, Commerce in the past has
repeatedly ‘‘recognize[d] the need for flexibility in those circum-
stances in which an alternative date better reflects the date of sale.’’
See Issues and Decision Memorandum for the Antidumping Duty Ad-
ministrative Review of Certain Welded Carbon Steel Pipes and
Tubes from Thailand, 65 ITADOC 60910 (Oct. 4, 2000) (‘‘Pipes and
Tubes from Thailand’’), at comment 1;42 see also Pipe from Korea, 63
Fed. Reg. at 32,835 (explaining that, ‘‘[i]n granting this flexibility,
the [date of sale] regulations anticipate the possibility of inappropri-
ate comparisons via the strict use of invoice date as the date of
sale’’). Commerce therefore has a ‘‘well-established and long-
standing practice’’ of looking beyond the invoice date to the parties’
actual course of conduct, as well as the parties’ expectations concern-
ing the transaction, to determine whether an earlier date – such as
the contract date – represents the point at which the parties reached
a meeting of the minds on the material terms of sale. See Sulfanilic
Acid from Portugal, 2002 WL 31493754, at comment 1.43

41 Though Commerce summarily rejected it, ICDAS makes the fair point that – while
Congress and the agency may have legitimate concerns about scenarios in which U.S. buy-
ers pressure foreign producers to obtain the lowest possible price – the facts of this case are,
in essence, exactly the opposite, and thus raise no such issues. Unlike the scenarios of con-
cern, ICDAS here sought a price increase; it did not offer a price decrease. Nor was there
any attempt to import a greater quantity of rebar than specified in the parties’ contract. In
other words, the change in this case is not the sort of change that concerned Congress as it
considered the effect on the date of sale of a change to a material contract term. See Re-
mand Results at 7–8, 21; Transcript of Oral Argument (‘‘Tr.’’) at 87.

42 Commerce (in the Remand Results) and the Government (in its brief) seek to dismiss
Pipes and Tubes from Thailand as irrelevant to this case, emphasizing that Pipes and Tubes
from Thailand involved changes to contractually-specified quantities (rather than price),
and that the changes there were within contractual tolerances. See Remand Results at 22;
Def. Supp. Response Brief at 8–9. However, neither Commerce nor the Government dis-
putes the accuracy of the quotation (above) from Commerce’s determination in that matter.
Nor can they dispute the broader principle for which ICDAS cites the case – Commerce’s
own recognition of the need for ‘‘flexibility’’ in its date of sale analyses. See ICDAS Response
Brief at 16 n.11.

43 See also, e.g., Pipe from Korea, 63 Fed. Reg. at 32,835–36; Issues and Decision Memo-
randum for the Final Determination of the Antidumping Duty Investigation of Polyethylene
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Commerce’s date of sale analysis in the Remand Results here can-
not be squared with the relatively long line of cases in which Com-
merce has determined that proof that material contract terms could
(or even did) change nevertheless does not automatically warrant
use of invoice date as the date of sale.44 That line of cases illustrates
that a change in a material contract term, while relevant, does not
end Commerce’s date of sale analysis.45 Commerce is still required to
undertake a factual analysis of the expectations and conduct of the
contracting parties, to ascertain when they reached a true meeting
of the minds on the material terms of sale.

In Pipe from Korea, for example, the foreign respondents argued
that Commerce should use invoice date as the date of sale for their
U.S. sales, because ‘‘the possibility for change [of the material terms
of sale] exists and sometimes does occur.’’ See Pipe from Korea, 63
Fed. Reg. at 32,835. Notwithstanding the fact that material terms of
sale not only could be, but in fact were, changed, Commerce nonethe-
less did not use invoice date as the date of sale in that case. Id., 63
Fed. Reg. at 32,836. Instead, Commerce analyzed the facts surround-
ing the change in contract terms in the context of the parties’ expec-
tations, focusing particularly on critical differences in the respon-
dent’s sales processes for U.S. and home market sales:

In this case, the sales processes for US and home market sales
differ markedly. Sales in the home market are typically out of
inventory with the purchase order/contract, invoice and ship-

Retail Carrier Bags from Thailand, 2004 WL 3524397 (June 18, 2004) (‘‘Polyethylene Retail
Carrier Bags from Thailand’’), at comment 2; Uranium from France, 2005 WL 2305751, at
comment 11; Rebar from Latvia, 2006 WL 3702620, at comment 2; Issues and Decision
Memorandum for the Administrative Review of Certain Cut-to-Length Carbon Steel Plate
from Romania: Final Results of Antidumping Duty Administrative Review and Final Par-
tial Rescission, 2007 WL 527754 (Feb. 12, 2007) (‘‘Steel Plate from Romania’’), at comment
1.

44 See, e.g., Pipe from Korea, 63 Fed. Reg. at 32,835–36; Sulfanilic Acid from Portugal,
2002 WL 31493754, at comment 1; Uranium from France, 2005 WL 2305751, at comment
11; Rebar from Latvia, 2006 WL 3702620, at comment 2; Polyethylene Retail Carrier Bags
from Thailand, 2004 WL 3524397, at comment 2.

45 The Government attempts to distinguish several of the cases on which ICDAS relies to
support this principle. See Def. Supp. Response Brief at 9 (seeking to distinguish Pipe from
Korea); id. at 9–10 (seeking to distinguish Sulfanilic Acid from Portugal); id. at 10 (seeking
to distinguish Polyethylene Retail Carrier Bags from Thailand).

As ICDAS observes, however, ‘‘[t]he Government’s efforts to distinguish these determina-
tions are wasted,’’ because ‘‘ICDAS never contended that [the cited cases] were factually
identical to the instant case. Instead, ICDAS cited the[ ] determinations to illustrate the
general propositions ‘that evidence of change, while relevant, does not end the date of sale
analysis’ and that ‘when confronted with evidence of isolated change, Commerce must con-
duct a factual analysis of the contracting parties’ expectations and conduct to understand
when they had a true meeting of the minds.’ ’’ ICDAS Supp. Reply Brief at 6; see also
ICDAS Response Brief at 19 n.14 (discussing Polyethylene Retail Carrier Bags from Thai-
land). The Government’s arguments do nothing to diminish in any way ICDAS’ point that
Commerce’s date of sale analyses in other cases involving changes to material contract
terms did not begin and end with the fact of the change.
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ment dates all occurring within a relatively short period of
time. In contrast, US sales are usually conducted on a made-to-
order basis (CEP sales out of inventory being an exception).
The material terms of sale in the US are set on the contract
date and any subsequent changes are usually immaterial in na-
ture or, if material, rarely occur. . . . As can be seen from the
foregoing, ‘‘invoice’’ dates in both markets, while the same in
name, are materially quite different. . . . Notwithstanding the
respondents’ comment that the terms of sale are subject to
change and that, therefore, the final terms are not known until
the date of invoice, we find that, in this case, there is no infor-
mation on the record indicating that the material terms of sale
change frequently enough on US sales so as to give both buyers
and sellers any expectation that the final terms will differ from
those agreed to in the contract.

Pipe from Korea, 63 Fed. Reg. at 32,836 (emphases added). Based on
its analysis, Commerce determined in Pipe from Korea that the con-
tract date was the proper date of sale, reasoning that – due to the
sales process used for the ‘‘made-to-order’’ merchandise, as well as
the low frequency of changes in the case – the parties to the sales at
issue could not have expected that the material terms of their deals
were not fixed as of the date of contract.

The record here indicates that – like the respondent in Pipe from
Korea – ICDAS too has markedly different sales processes for its
U.S. and home market sales.46 Similarly, given the extraordinarily
low frequency of change in the instant case – a single price increase,
in a single contract, over the course of a full year – it is not at all
clear that either ICDAS or its buyers could have had any reasonable
expectation that the material terms of sale for the made-to-order
rebar that ICDAS sold to the U.S. would vary in any respect from
those specified in the parties’ contracts47 (just as Commerce found

46 As ICDAS points out, both this case and Pipe from Korea are very different from
Hevensa. See ICDAS Response Brief at 19 n.15 (discussing Hevensa, 27 CIT 1522, 285 F.
Supp. 2d 1353). Unlike the respondent in Hevensa, both ICDAS and the Korean respondent
have distinctly different home market and U.S. sales processes. Although the respondent in
Hevensa reported contract date as the date of sale for both its U.S. and home market sales,
the respondent failed to identify any aspect of either sales process to justify use of contract
date as the date of sale. See Hevensa, 27 CIT at 1535–37, 285 F. Supp. 2d at 1366–67. In
contrast, ICDAS’ U.S. sales process differs markedly from its home market sales process. In
contrast to typical home market sales, ICDAS’ U.S. sales involve formally-negotiated con-
tracts to establish the material terms of sale on the date of the contract, because rebar sold
for the U.S. market is produced, marked, packaged, and shipped differently than rebar sold
in the home market. Accordingly, for ICDAS – as for the respondent in Pipe from Korea –
‘‘ ‘invoice’ dates in both [the U.S. and the home] markets, while the same in name, are mate-
rially quite different’’ for purposes of Commerce’s date of sale analysis. See Pipe from Korea,
63 Fed. Reg. at 32,836.

47 Thus, for example, it appears from the record that ICDAS’ sales prices (like other criti-
cal sales terms) are proprietary information. Under the circumstances, it is not clear how –
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that the parties in Pipe from Korea could not have expected that
they would not be bound by the terms of their contracts).48

Like the underlying facts of Pipe from Korea, the facts of
Sulfanilic Acid from Portugal also closely parallel the facts of the
case at bar in certain key respects. Commerce’s decision in that case
further illustrates the importance of ‘‘look[ing] to the course of con-
duct between the parties in evaluating whether a written document
represents a binding agreement.’’ See Sulfanilic Acid from Portugal,
2002 WL 31493754, at comment 1 (citing Polyvinyl Alcohol from Tai-
wan (final determination)).

In Sulfanilic Acid from Portugal, the original contract was
amended twice to increase the price. However, rather than mecha-
nistically applying the invoice date as the date of sale, Commerce
there reviewed the parties’ course of conduct to ascertain the parties’
expectations concerning the contract. Commerce found that, despite
the material ‘‘modifications to the original sales contract,’’ ‘‘the par-
ties acted in a manner consistent with a ‘meeting of the minds’ to be

as a practical matter – the expectations of other parties to other contracts could have been
affected in any way by a price change of which they were unaware. Other aspects of Com-
merce’s reasoning on this point are equally unclear.

48 In the Remand Results, Commerce attempts to distinguish Pipe from Korea from the
instant case on the grounds that ‘‘the percentage of ICDAS’s U.S. entries that had changes
in material terms of sale [was] significant.’’ See Remand Results at 22. But – as a matter of
pure logic – Commerce’s statement, without more, is insufficient to justify treating the two
cases differently. It is entirely unclear how (particularly given the facts of this case) the por-
tion or ‘‘percentage of ICDAS’s U.S. entries’’ affected by the price change is relevant to par-
ties’ expectations concerning the binding nature of their contracts. See also ICDAS Re-
sponse Brief at 19 (characterizing Commerce’s attempt to distinguish Pipe from Korea from
the case at bar as ‘‘without merit,’’ emphasizing that ‘‘the focus in Pipe from Korea is on the
nature of the sales process and the frequency of change, not on the volume of entries that
are affected by a single change’’).

Commerce, the Government, and the Domestic Producers take pains to underscore the
percentage of ICDAS’ U.S. sales affected by the price increase. See Remand Results at 4, 17,
19–20; Def. Supp. Response Brief at 2, 4, 11–12; Domestic Producers Reply Brief at 11–13.
Indeed, Commerce attached tremendous (seemingly determinative) weight to that fact in
the Remand Results:

We agree with ICDAS that a single change in price does not automatically disqualify
contract date from selection as the proper date of sale. In this case, however, we find that
the price change, while limited to a single contract, related to a significant percentage of
ICDAS’s U.S. entries during the [Period of Review]. Under these circumstances, we de-
termine that the contract date does not represent the date on which the parties had a
real ‘‘meeting of the minds’’. . . .

Remand Results at 20. As discussed above, however, neither Commerce, nor the Govern-
ment, nor the Domestic Producers has proffered a rational explanation of the significance of
the portion or percentage of ICDAS’ sales affected by the price increase vis-a-vis parties’ ex-
pectations concerning the binding nature of their contracts (or any other factor central to
Commerce’s date of sale determination).

Finally, to the extent (if any) that the percentage of ICDAS’ U.S. sales affected by the
price change may be relevant to determining date of sale, it is worth noting that the figure
is highly dependent on the universe of sales used in Commerce’s analysis – another issue
which is hotly contested in this action. See ICDAS Response Brief at 12 n.8; section III.F,
infra (discussing issue of universe of sales).
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bound by the terms of the original contract.’’ See Sulfanilic Acid from
Portugal, 2002 WL 31493754, at comment 1. To account for the
modification, Commerce treated the price changes as amendments to
the original contract, and treated the dates of the contract amend-
ments as the dates of sale in its antidumping analysis. Id. Nowhere
has Commerce explained why such an approach would be inappro-
priate in this case.49

In short, Commerce here has failed to justify its use of the same
date of sale for both ICDAS’ home market sales and its U.S. sales,
given that the sales and production processes used for the two mar-
kets ‘‘differ markedly.’’ See Pipe from Korea, 63 Fed. Reg. at 32,835–
36. Nor has Commerce adequately explained why a single price in-
crease as to a single contract warrants the blanket application of
invoice date as the date of sale for all of ICDAS’ U.S. sales to all of
its customers. Cases such as Pipe from Korea suggest that, notwith-
standing the price increase, Commerce should have used contract
date as the date of sale for all of ICDAS’ U.S. sales, including those
under the contract affected by the price change. Alternatively, Com-
merce conceivably might have followed its approach in Sulfanilic
Acid from Portugal (and other similar cases), and treated ICDAS’
price change as an amendment to the original contract.50

Here, Commerce has failed even to consider, much less explain,
how ICDAS’ eleventh-hour efforts to negotiate a modest price in-
crease as to a single contract – after ICDAS had substantially per-
formed its contractual obligations – could have upset the expecta-
tions of ICDAS and its U.S. buyers that the material terms of
ICDAS’ U.S. sales were established with the execution of their
legally-binding contracts.

Although the Remand Results pay lip service to determining ‘‘the
date on which the material terms of sale (i.e., price and quantity)
[were] established’’ (that is, to ascertaining ‘‘the date on which the
parties had a real ‘meeting of the minds’’’), that was clearly not the

49 Somewhat perversely, Commerce and the Government seek to use the fact of the con-
tract amendments in Sulfanilic Acid from Portugal as a basis for distinguishing that case
from this one. Quoting Commerce’s Remand Results, the Government argues that ‘‘ICDAS
did not amend the contract at issue, ‘but rather merely issued sales invoices reflecting dif-
ferent material terms of sale (i.e., price).’ ’’ See Def. Supp. Response Brief at 9–10 (quoting
Remand Results at 23). However, ‘‘[m]ore than enumeration of factual differences between
cases is required; [Commerce and the Government] must explain their relevance.’’
Burinskas, 357 F.2d at 827 n.5. Neither Commerce nor the Government has explained the
significance of the fact that the price change here was reflected in an invoice, rather than a
formal contract amendment. Nor is it obvious why that difference would distinguish the ex-
pectations of the parties in the two cases. In both this case and Sulfanilic Acid from Portu-
gal, the contract term which was changed was price; but – while there was only one price
increase here – in Sulfanilic Acid, the price was changed twice.

50 See also, e.g., Uranium from France, 2005 WL 2305751, at comment 11 (using contract
date ‘‘except for one instance where the terms of sale were revised, making the date of the
amended contract the appropriate date of sale’’ for that one instance); Rebar from Latvia,
2006 WL 3702620, at comment 2 (using date of final contract amendment as date of sale).
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object of the analysis that Commerce conducted on remand. See Re-
mand Results at 18, 20. Instead, as the Remand Results themselves
state, Commerce confined its analysis on remand to the much nar-
rower question ‘‘whether ICDAS’s material terms of sale changed af-
ter the contract date.’’ See Remand Results at 21; see also id. (stating
that ‘‘the issue at hand is . . . whether the material terms of sale
changed’’). To be sure, evidence that ‘‘material terms of sale changed
after the contract date’’ is relevant to determining ‘‘the date on which
the parties had a real ‘meeting of the minds’ ’’ (that is, to ascertain-
ing ‘‘the date on which the material terms of sale (i.e., price and
quantity) [were] established’’). But Commerce’s date of sale analysis
cannot begin and end with a simple, cut-and−dried, ‘‘yes/no’’ determi-
nation as to whether there was any change to any material term of
any contract at issue.

In sum, a second remand is necessary here, to permit Commerce
to revise its date of sale analysis for ICDAS’ U.S. sales. Under both
settled law and agency practice, that analysis does not, and should
not, hinge on a single change in price or quantity, or the volume of
sales affected by that change, with no regard for any other relevant
facts. See Pipe from Mexico, 2000 WL 777746, at Hylsa comment 1
(noting, in principle, that the fact ‘‘that the material terms of sale
can change up to the time of invoice is not dispositive’’). Even when
there is evidence of change in a material term, Commerce still must
consider whether – as evidenced by their understanding of the sales
process, as well as their course of conduct – the parties had the ex-
pectation that the material terms of sale were fixed on the date of
contract.

On remand, Commerce shall focus its date of sale analysis on ‘‘the
date on which the parties had a real ‘meeting of the minds,’ ’’ to as-
certain ‘‘the date on which the material terms of sale (i.e., price and
quantity) [were] established.’’ See Remand Results at 18, 20. In its
analysis, Commerce shall consider, inter alia, the differences be-
tween the sales and production processes for ICDAS’ U.S. sales com-
pared to its home market sales, the parties’ understanding of the
sales process, the parties’ course of conduct, and the practical effect
(if any) of the single price increase on parties’ expectations as to the
legally binding nature of their contracts, as well as all other relevant
facts.

2. Whether the Remand Results Are Supported
by Substantial Evidence

For the reasons outlined immediately above, Commerce’s Remand
Results are not in accordance with law. But ICDAS contends that
the Remand Results are further flawed because they are not sup-
ported by substantial evidence in the record. See generally ICDAS
Response Brief at 2–3, 21–30; ICDAS Supp. Reply Brief at 1–2, 6–13.
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On remand, ICDAS filed detailed comments, arguing, inter alia,
that the nature of ICDAS’ U.S. sales process and the course of con-
duct between the parties compel the conclusion that the contract
date is the date on which the parties reached a meeting of the minds
on the material terms of sale. See generally ICDAS Remand Com-
ments (Remand Pub. Doc. No. 4). However, in the Remand Results,
Commerce essentially ignored the substance of ICDAS’ comments,
on the theory that the existence of a single increase in price obviated
the need to consider the comments as well as the underlying record
evidence that ICDAS cited. See, e.g., Remand Results at 21 (stating
that ‘‘[t]he relevant issue at hand is whether ICDAS’s material
terms of sale changed after the contract date’’); id. (asserting that
‘‘the issue at hand is . . . whether the material terms of sale
changed’’). Apart from emphasizing that single price change, the Re-
mand Results are largely limited to Commerce’s (generally unsuc-
cessful) efforts to distinguish the cases that ICDAS cites. See Re-
mand Results at 22–24.51 The Remand Results reflect virtually no
effort on the part of Commerce to grapple with the significant body
of evidence cited by ICDAS in support of its position.52

51 The Remand Results misconstrue one specific aspect of ICDAS’ remand comments. In
the Remand Results, Commerce states that ICDAS contends that there is a ‘‘three-factor
test’’ governing date of sale analyses. In fact, ICDAS never made any such claim. Compare
Remand Results at 23 and ICDAS Remand Comments (Remand Pub. Doc. No. 4) at 9–11.
In its remand comments, ICDAS simply pointed out that Commerce’s past determinations
identify a number of indicia that the agency has cited to support its use of contract date as
the appropriate date of sale for purposes of antidumping analyses. Id. In its briefs filed with
the court, ICDAS continues to assert that three such indicia – use of formal contracting pro-
cedures, made-to-order merchandise, and lag time – are present in this case. See, e.g.,
ICDAS Response Brief at 21–23, 23–25 (discussing use of formal contracting procedures),
25–27 (discussing lead time and made-to-order nature of merchandise); ICDAS Supp. Reply
Brief at 7–9 (discussing use of formal contracting procedures), 9–12 (discussing lead time
and made-to-order nature of merchandise).

52 Commerce and the Domestic Producers have argued that the interests of administra-
tive consistency counsel use of invoice date as the date of sale here. See Remand Results at
15 & n.4, 20; Domestic Producers Reply Brief at 8, 14.

In the Remand Results, for example, Commerce asserted that its ‘‘preference is to select
a date of sale methodology and apply it consistently across all segments of a proceeding, un-
less there is evidence of changes in selling practices between segments.’’ Remand Results at
20. However, administrative consistency has been roundly rejected as a rationale sufficient
to justify Commerce’s continued adherence to any particular date of sale methodology. See
SeAH Steel, 25 CIT at 137 (noting that such logic ‘‘would obviate the need for any date of
sale analysis in all reviews beyond the first administrative review,’’ and holding, inter alia,
that Commerce ‘‘under the guise of ‘administrative consistency,’ may not . . . abdicate its
statutory duty to ensure that normal value is calculated ‘at a time reasonably correspond-
ing to the time of the sale used to determine the export price or constructed export price’ ’’)
(citation omitted); see also Pipes and Tubes from Thailand, 65 ITADOC 60910, at comment
1 (using a date of sale different than that used by Commerce in previous administrative re-
view, notwithstanding lack of change in respondent’s sales practices). The ‘‘administrative
consistency’’ argument advanced by Commerce and the Domestic Producers thus has no ba-
sis in the law.

The factual foundation for the ‘‘administrative consistency’’ argument is just as weak. In
their brief, the Domestic Producers sought to make much of the fact that Commerce ‘‘ha[d]
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As noted above, evidence of a price change is unquestionably rel-
evant to determining the date on which contracting parties had a
‘‘meeting of the minds,’’ establishing the material terms of sale. But,
as a matter of law, discerning whether or not there was such a
change does not conclude Commerce’s date of sale inquiry. Moreover,
any evaluation of the record evidence supporting Commerce’s conclu-
sion on date of sale must necessarily ‘‘take into account whatever in
the record fairly detracts from [the] weight of that evidence,’’ includ-
ing ‘‘contradictory evidence or evidence from which conflicting infer-
ences could be drawn.’’ Suramerica, 44 F.3d at 985 (quoting Univer-
sal Camera, 340 U.S. at 487–88).

Because Commerce failed to properly consider ICDAS’ remand
comments and the voluminous evidence on which those comments
relied, Commerce’s remand determination to use invoice date as the
date of sale for both ICDAS’ U.S. sales and its home market sales
cannot be sustained on the strength of the existing record. As dis-

found that invoice date [was] the appropriate date of sale for every respondent in every [ad-
ministrative] review of this [antidumping] order.’’ See Domestic Producers Reply Brief at 8;
see also id. at 14 (emphasizing ‘‘the consistent use of invoice date in every other review of
this order’’). But Commerce has since reversed itself, and has revised its analysis for the
administrative review for 2002–2003 to use ‘‘order date’’ (contract date) – rather than in-
voice date – as the date of sale for U.S. sales by another Turkish rebar producer, Colakoglu.
See Colakoglu Metalurji A.S. v. United States, 30 CIT 281, 281–82 (2006). It is thus no
longer true that Commerce has consistently used invoice date as the date of sale for every
respondent in every administrative review of the antidumping duty order in question.
Moreover, the date of sale issue is being litigated by a third Turkish rebar producer, Habas,
in a companion case challenging Commerce’s determination in the 2003–2004 administra-
tive review – the administrative review at issue here. Although Commerce initially used in-
voice date as the date of sale in that case, the issue was remanded to the agency for further
consideration. In the remand results, Commerce concluded that contract date was the ap-
propriate date of sale for Habas’ U.S. sales, and recalculated Habas’ dumping margin ac-
cordingly. See Habas Sinai ve Tibbi Gazlar Istihsal Endustrisi A.S. v. United States, 31 CIT

, , 2007 WL 3378201 at * 5–8 (2007); Habas Remand Results at 19–22, 45–49.
Commerce, the Government, and the Domestic Producers seek to make a second, some-

what related point that similarly misses the mark. Both in the Remand Results and in their
briefs filed in this matter, Commerce, the Government, and the Domestic Producers high-
light the fact that – during the verification process – ICDAS representatives did not press
Commerce to use contract date as the date of sale for the company’s U.S. sales. Commerce,
the Government, and the Domestic Producers seem to intimate that the position of the com-
pany representatives at verification constitutes potent evidence in support of Commerce’s
determination in the Remand Results. See Remand Results at 17, 20; Def. Supp. Response
Brief at 12; Domestic Producers Reply Brief at 8, 14–15.

As ICDAS notes however, the company was not represented by counsel at verification;
and, moreover, the pivotal significance of the date of sale issue became clear only after Com-
merce changed its universe of sales methodology. See ICDAS Response Brief at 6 n.3, 9 nn.5
& 6. More to the point, however, Commerce generally accords relatively little weight to re-
spondent companies’ views in the agency’s date of sale determination, focusing (properly) on
what the evidence shows instead. See, e.g., Pipe from Korea, 63 Fed. Reg. at 32,834–36 (us-
ing contract date as date of sale, despite respondent’s assertions that invoice date was ap-
propriate); see generally ICDAS Response Brief at 9 n.5, 22 n.16. Indeed, in the Final Re-
sults in this case, Commerce had no hesitation in finding that contract date was the proper
date of sale, notwithstanding the ICDAS representatives’ position at verification. If the
company representatives’ position gave Commerce no pause at the Final Results stage,
there is no apparent reason why their position should carry any significant weight now.
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cussed in greater detail below, Commerce failed to give appropriate
consideration to certain critical ways in which the two sales pro-
cesses ‘‘differ markedly.’’ See Pipe from Korea, 63 Fed. Reg. at
32,836.

a. The Use of Formal Negotiation and Contracting Procedures

As ICDAS correctly notes, the use of formal negotiation and con-
tracting procedures is conduct that bears directly on the expecta-
tions of the parties to a sale. ICDAS underscores the critical differ-
ences between the process used to negotiate and finalize ICDAS’
U.S. sales and its process for handling its home market sales. See
generally ICDAS Response Brief at 5–9, 23–25; ICDAS Supp. Reply
Brief at 7–9.53

The evidence indicates that ICDAS and its home market buyers
did not expect the terms of a sale to become final until the invoice
was issued, because home market sales were made through an infor-
mal negotiation process. Home market sales were negotiated by
phone or fax over a very short period of time; the merchandise was
generally shipped out of inventory within one day of order confirma-
tion; and, because there were no formal written contracts between
ICDAS and its domestic buyers, the invoice ‘‘represent[ed] the first
document generated chronologically in the sales process that reflects
the actual price and quantity of a sale.’’ See ICDAS Sales Verification
Report (Conf. Doc. No. 44) at 4. Under such circumstances, Com-
merce’s use of invoice date as the date of sale for ICDAS’ home mar-
ket sales was entirely proper.

But the record evidence shows that ICDAS’ U.S. sales involved a
markedly different process. See ICDAS Sales Verification Report
(Conf. Doc. No. 44) at 4. That evidence casts a long shadow over

53 The Domestic Producers reject out of hand ICDAS’ arguments concerning its use of a
formal contracting process, as well as its arguments based on the fact that the merchandise
it sells in the U.S. market is manufactured-to-order. According to the Domestic Producers,
those factors ‘‘can only justify a deviation from the presumption in favor of invoice date if [it
has already been demonstrated] that the material terms of sale are in fact definitively es-
tablished as of the contract date’’ (which, the Domestic Producers maintain, ‘‘is clearly not
the case here’’). See Domestic Producers Reply Brief at 14; see also Remand Results at 17–
18.

However, the Domestic Producers cite no authority to support their summary dismissal
of ICDAS’ evidence. Nor does the Domestic Producers’ position have any sound foundation
in reason. In other words, contrary to the Domestic Producers’ implication, the fact that
merchandise must be manufactured-to-order and the fact that a buyer and a seller enter
into a formal, written contract logically would seem to constitute evidence bearing directly
on the question of when the parties had a meeting of the minds on the material terms of
sale (which is central to determining date of sale). Indeed, ICDAS’ position finds strong sup-
port in the Preamble to Commerce’s date of sale regulation, which expressly states that ‘‘in
situations involving large custom-made merchandise in which the parties engage in formal
negotiation and contracting procedures, the Department usually will use a date other than
the date of invoice’’ as the date of sale. See Antidumping Duties; Countervailing Duties: Fi-
nal Rule, 62 Fed. Reg. at 27,349 (Preamble) (emphases added).
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Commerce’s use of invoice date as the date of sale for ICDAS’ U.S.
sales, and suggests strongly that the proper date of sale for ICDAS’
U.S. sales is contract date (or, in the case of the price increase, the
date of invoice, or contract amendment).

Specifically, the record evidence on ICDAS’ U.S. sales process es-
tablishes that – following an initial, informal exchange of informa-
tion – the buyer would submit a formal order, ‘‘always in written
form.’’ See ICDAS Sales Verification Report (Conf. Doc. No. 44) at 4.
Thereafter, ICDAS would make a formal written offer. Id. The par-
ties would then come to a preliminary agreement on price, quantity,
and shipping terms. Id.; see also Issues and Decision Memorandum
for the Final Results of the Antidumping Duty Administrative Re-
view: Certain Welded Carbon Steel Pipe and Tube from Turkey, 2005
WL 3417291 (Dec. 12, 2005), at comment 1 (finding date of e-mail or-
der confirmations to be appropriate date of sale, because negotia-
tions on material terms of sale occurred prior to written confirma-
tion).

Significantly, the evidence demonstrates that ICDAS and its U.S.
buyer always went beyond their preliminary agreement, to enter
into a formal written contract, signed by both parties. See ICDAS
Sales Verification Report (Conf. Doc. No. 44) at 4. That contract me-
morialized the parties’ meeting of the minds on all essential terms of
the contract, and more – including the quantity and dimensions of
the rebar to be supplied, the price, the shipment date, the packing
requirements, the method of payment, the mode of shipment, and
the risk of damage or loss. In short, the record evidence cited by
ICDAS indicates strongly that the material terms of its U.S. sales
were indeed ‘‘firmly established and not merely proposed’’ in the con-
tracts between ICDAS and its buyers. See Antidumping Duties;
Countervailing Duties: Final Rule, 62 Fed. Reg. at 27,349 (Pre-
amble). Neither the Remand Results nor the briefs filed with the
court by the Government and the Domestic Producers cites any evi-
dence or authority even hinting that the language of the formal writ-
ten contracts between ICDAS and its U.S. buyers was anything
other than clear, unambiguous, and legally binding.54

54 The Preamble to Commerce’s date of sale regulation recognizes that the type of formal
negotiation and contracting process used in ICDAS’ U.S. sales is not the norm:

The Department . . . has found that in most industries, the negotiation of a sale can be a
complex process in which the details often are not committed to writing. In such situa-
tions, the Department lacks a firm basis for determining when the material terms were
established. In fact, it is not uncommon for the buyer and seller themselves to disagree
about the exact date on which the terms became final.

Antidumping Duties; Countervailing Duties: Final Rule, 62 Fed. Reg. at 27,349 (Preamble)
(emphases added). The evidence cited by ICDAS suggests that – unlike the typical case ref-
erenced in the provision quoted above – Commerce here has (in the words of the Preamble)
a ‘‘firm basis’’ for determining when ICDAS and its U.S. customers had a meeting of the
minds on the material terms of sale. Id. Each step of the negotiation process was docu-
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Because Commerce failed to properly consider the record evidence
indicating that the formal written contracts between ICDAS and its
U.S. customers documented the parties’ genuine meeting of the
minds on all material terms of sale as of the date of contract, Com-
merce’s determination on remand to use invoice date as the date of
sale is not supported by substantial evidence. See Antidumping Du-
ties; Countervailing Duties: Final Rule, 62 Fed. Reg. at 27,349 (Pre-
amble) (explaining that ‘‘in situations involving large custom-made
merchandise in which the parties engage in formal negotiation and
contracting procedures, the Department usually will use a date other
than the date of invoice’’ as the date of sale) (emphasis added).

b. The Lead Time Required to Produce Made-to-Order Merchandise

Compounding its failure to properly consider the record evidence
on the differences between the sales process used in ICDAS’ home
market sales and its process in U.S. sales (and, in particular, the evi-
dence on ICDAS’ consistent use of formal written contracts for its
U.S. sales), Commerce similarly failed to properly consider the
record evidence on the nature of the merchandise that ICDAS sold in
the U.S. market and the process required to produce that merchan-
dise, as well as the impact of those factors on the expectations of the
contracting parties. See generally ICDAS Response Brief at 5–9, 25–
27; ICDAS Supp. Reply Brief at 9–12. For example, as ICDAS cor-
rectly observes, when merchandise must be made-to-order, a seller is
generally unwilling to incur costs and begin production unless and
until the material terms of sale have been established. The situation
is very different for sales made out of inventory.

The undisputed evidence indicates that the average quantity per
invoice for ICDAS’ U.S. sales was exponentially greater than that for
the average home market sale. Moreover, the average lead time
needed to complete those massive U.S. orders was orders of magni-
tude longer than for home market sales. See ICDAS Response Brief
at 6–8, 25–26; ICDAS Supp. Reply Brief at 9.55 The record thus sup-

mented in writing; and, as to each and every sale, the process culminated in a formal writ-
ten contract detailing the specific terms of that sale. No party has pointed to either evidence
or legal authority to suggest that ICDAS’ written contracts were not legally binding instru-
ments but instead mere ‘‘preliminary agreement[s] on terms,’’ where ‘‘renegotiation [was]
common.’’ See Antidumping Duties; Countervailing Duties: Final Rule, 62 Fed. Reg. at
27,349 (Preamble).

55 The lead time required to produce large, custom-made merchandise often results – as
it did here – in significant ‘‘lag time’’ between the contract date and invoice date. As ICDAS
points out, Commerce has acknowledged lag time as a factor warranting departure from the
use of invoice date as the date of sale in a number of other cases, including Pipe from Korea
and Extruded Rubber Thread from Malaysia. See Remand Results at 13 (citing Pipe from
Korea, 63 Fed. Reg. at 32,836 (using contract date – rather than invoice date – as date of
sale, due to lag time); Extruded Rubber Thread from Malaysia; Final Results of Antidump-
ing Duty Administrative Review, 64 Fed. Reg. 12,967, 12,968 (March 16, 1999) (‘‘Extruded
Rubber Thread from Malaysia’’) (using date of bill of lading – rather than invoice date – as
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ports ICDAS’ assertion that – in sharp contrast to ICDAS’ home
market sales – the parties in ICDAS’ U.S. sales transactions re-
quired that the material terms of sale be fixed on the date of con-
tract, because they understood that they were contracting for mas-

date of sale, due to lag time)); ICDAS Response Brief at 25–26 & n.18 (same).
ICDAS contends that ignoring the lag time between contract date and invoice date in

this case yields ‘‘significant distortions’’ in Commerce’s dumping margin calculations in the
Remand Results. See ICDAS Response Brief at 26 n.18. Highlighting the significance of the
lag time issue, ICDAS notes that Commerce itself explained in its original questionnaire:
‘‘Because the Department attempts to compare sales made at the same time, establishing
the date of sale is an important part of the dumping analysis.’’ Id. (quoting Commerce Ques-
tionnaire (Pub. Doc. No. 11) at I–5). Commerce must accurately determine the date on
which sales are finalized, because factors such as inflation, changing input prices, and mar-
ket fluctuations can cause significant distortions in the antidumping analysis. See, e.g.,
Colakoglu, 29 CIT at 1240, 394 F. Supp. 2d at 1381. ICDAS asserts that Commerce’s blan-
ket use of invoice date in the Remand Results here prevents the requisite accurate compari-
sons, because Commerce is ‘‘effectively . . . comparing home market sales in any given
month to US sales whose material terms were set’’ in an entirely different month, under dif-
ferent market conditions. See ICDAS Response Brief at 26 n.18 (quoting Pipe from Korea,
63 Fed. Reg. at 32,836); ICDAS Supp. Reply Brief at 10. According to ICDAS, ‘‘[t]he signifi-
cant distortion caused by this inaccurate comparison is reflected in Commerce’s recalcula-
tion of ICDAS’ dumping margin from de minimis to 1.63 percent.’’ ICDAS Response Brief at
26 n.18; see also ICDAS Supp. Reply Brief at 10.

Commerce, the Government, and the Domestic Producers all have sought to downplay
the issue of lag time here. The Domestic Producers’ brief is silent on the subject. But, on
remand, the Domestic Producers tried to distinguish Pipe from Korea from the case at bar
on the grounds that the lag time in Pipe from Korea was greater than it is here; and the
Government makes the same argument in its brief. See Remand Results at 18; Def. Supp.
Response Brief at 9. As discussed above, however, the lag time between contract date and
invoice date in this case makes the difference between a de minimis dumping margin (with
revocation of the antidumping order as to ICDAS) and a dumping margin of 1.63% (which
precludes revocation). The lag time issue here thus cannot be so readily dismissed. Cf. 19
C.F.R. § 351.224(g) (recognizing that ministerial error is ‘‘significant’’ when correction of er-
ror would make ‘‘a difference between a weighted-average dumping margin . . . of zero (or
de minimis) and a weighted-average dumping margin . . . of greater than de minimis’’).
Moreover, Commerce has recognized lag time as a factor warranting departure from the use
of invoice date as the date of sale in other cases where the lag time was well short of that in
Pipe from Korea.

Commerce’s efforts to distinguish Extruded Rubber Thread from Malaysia are no more
successful. In the Remand Results, Commerce asserted that ICDAS’ reliance on that case is
‘‘misplaced,’’ because the case ‘‘merely illustrates the Department’s policy of using the date
of shipment as the date of sale where shipment occurs prior to invoicing.’’ See Remand Re-
sults at 24. This is specious. As ICDAS correctly notes, in Extruded Rubber Thread from
Malaysia, Commerce used the bill of lading date – rather than invoice date – as the date of
sale where merchandise was shipped directly from Malaysia to U.S. customers. Commerce
specifically cited the ‘‘long lag time between the date of shipment to the customer and the
date of invoice’’ as the factor rebutting the regulatory presumption of invoice date. See
ICDAS Response Brief at 26 n.18; Extruded Rubber Thread from Malaysia, 64 Fed. Reg. at
12,968. Because contract date was not at issue in that case, and because the foreign pro-
ducer relinquished control over the merchandise at the time of shipment, the bill of lading
date (rather than invoice date) reflected the date when the material terms of sale were es-
tablished. Cf. Mittal Steel Point Lisas Ltd. v. United States, 548 F.3d 1375, 1385 (Fed. Cir.
2008) (noting that ‘‘once goods have been shipped from a foreign port, the material terms of
sale have been set, as the seller may not then sell those goods to another customer’’). Ex-
truded Rubber Thread from Malaysia thus stands for the proposition for which ICDAS cites
it: Commerce has recognized ‘‘lag time’’ as a factor which may rebut the regulatory pre-
sumption favoring invoice date as the date of sale.
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sive shipments of made-to−order rebar that would require
significant time and expense to produce. See Pipe from Korea, 63
Fed. Reg. at 32,836 (using invoice date as the date of sale for home
market sales typically filled from inventory, while using contract
date as the date of sale for U.S. sales ‘‘usually conducted on a
made−to-order basis’’); Rebar from Latvia, 2006 WL 3702620, at
comment 2 (find that lead time of one week to one month was signifi-
cant aspect of respondent’s sales process).56

Pointing to the record evidence, ICDAS explains that both ICDAS
and its U.S. customers required the certainty early in the process

56 In this sense, the case at bar is comparable to other cases dealing with large, custom-
made merchandise. See generally ICDAS Response Brief at 26 n.19 (citing Final Determina-
tion of Sales at Less Than Fair Value: Mechanical Transfer Presses from Japan, 55 Fed.
Reg. 335, 341 (Jan. 4, 1990); Notice of Final Determination of Sales at Less Than Fair
Value: Large Newspaper Printing Presses and Components Thereof, Whether Assembled or
Unassembled, from Japan, 61 Fed. Reg. 38,139, 38,159 (July 23, 1996)). As those cases illus-
trate, consistent with the agency’s explanation in the Preamble to the date of sale regula-
tion, Commerce generally has found that – when dealing with physically large, expensive
merchandise that is made-to-order – it is appropriate to use the contract date as the date of
sale, because the parties in such cases typically ‘‘engage in formal negotiation and contract-
ing procedures.’’ See Antidumping Duties; Countervailing Duties: Final Rule, 62 Fed. Reg.
at 27,349 (Preamble). The great expense involved in the production of such merchandise, in
addition to the relative absence of an open market for merchandise that is (at least to some
degree) customized, requires that parties commit themselves to sales at an early date, in
contrast to the common practice in sales from inventory. See, e.g., Issues and Decision
Memorandum for the Antidumping Duty Administrative Reviews on Large Newspaper
Printing Presses and Components Thereof, Whether Assembled or Unassembled, from Ger-
many – September 1, 1998, Through August 31, 1999, 2001 WL 193869 (Feb. 26, 2001), at
comment 1.

In the Remand Results, Commerce attempted to distinguish the cases on which ICDAS
relies; but Commerce’s efforts are largely futile. Contrary to Commerce’s assertions, it is of
no moment here that, in the cases cited by ICDAS, there were no changes in quantity or
price outside contractual tolerances. See Remand Results at 22. The cases nevertheless
stand for the proposition for which ICDAS has cited them: Consonant with the rationale set
forth in the Preamble to its date of sale regulation, ‘‘in situations involving large custom-
made merchandise in which the parties engage in formal negotiation and contracting proce-
dures,’’ Commerce generally uses a date other than invoice date as the date of sale. See An-
tidumping Duties; Countervailing Duties: Final Rule, 62 Fed. Reg. at 27,349 (Preamble).
Commerce’s observation that the newspaper printing presses in the cases that ICDAS cites
were ‘‘highly customized’’ and thus ‘‘could not be resold to alternative purchasers’’ is simi-
larly unavailing. See Remand Results at 23. Again, even assuming the truth of Commerce’s
observations, they do nothing to detract from the fact that the cases cited by ICDAS still
stand for the proposition for which ICDAS has cited them. Moreover, as discussed else-
where herein, Commerce greatly overstates ICDAS’ ability to sell in the home market mer-
chandise that has been custom-produced and rolled in inches in conformance with U.S.
standards. The Domestic Producers’ argument has no greater merit. Compare Remand Re-
sults at 21–22; Def. Supp. Response Brief at 13 with n.53, supra.

ICDAS candidly acknowledges that rebar may not be as structurally complex as the in-
dustrial presses at issue in the cases that it cites on this point. See ICDAS Response Brief
at 26 n.19. But no party has explained the relevance of the intricacy or complexity of the
merchandise to the issue at hand. In any event, the cases that ICDAS cites are analogous to
ICDAS’ U.S. sales here, because – like the sales of the industrial presses at issue in those
cases – ICDAS’ U.S. sales here required formal contracts that covered the sale of tens of
thousands of tons of merchandise custom-manufactured to U.S. specifications, which was
worth millions of dollars and which required substantial lead time to produce.
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that only a formal, written, legally-binding contract could provide,
because they knew that the rebar had to be, inter alia,
manufactured-to-order and rolled in inches (rather than millime-
ters); tested; marked differently than rebar sold in the home market;
and packed for export. See generally ICDAS Response Brief at 27–
28.

The record evidence supports ICDAS’ assertion that certainty was
vital to ICDAS’ U.S. buyers, who depended on ICDAS to supply the
contracted-for rebar that they required to meet the needs of their
own customers. To fill their orders on time, ICDAS’ U.S. buyers ex-
pected ICDAS to begin production with sufficient lead time to pro-
duce, pack, and ship the contracted-for rebar in conformance with
the specific terms of the contract.

Certainty was equally critical to ICDAS, because – as the record
evidence indicates – ICDAS lacked the ability to stock in advance
the thousands of metric tons of specific sizes of rebar sold to the U.S.
market during the period of review. To fill U.S. sales, ICDAS there-
fore had to incur the cost of production for contracts with values in
the millions of dollars. ICDAS relied on the enforceability of its con-
tracts, because it was keenly aware that – if a U.S. buyer sought to
renege after the contracted-for rebar had been produced – it would
be commercially infeasible for ICDAS either to resell in the home
market rebar that had been specifically produced to U.S. dimensions
or to warehouse such massive quantities of merchandise for future
U.S. sales. See Issues and Decision Memorandum for the Final Re-
sults of the Antidumping Duty Administrative Review of Certain
Hot-Rolled Carbon Steel Flat Products from Thailand, 2004 WL
3524375 (April 13, 2004), at comment 1 (finding contract date the
appropriate date for date of sale, where merchandise for U.S. cus-
tomers was manufactured-to-order). As the record evidence estab-
lishes – for these sound business reasons – ICDAS’ standard practice
has been to begin production for a U.S. sale only after ICDAS has in
hand a formal, written, signed contract. See ICDAS Sales Verifica-
tion Report (Conf. Doc. No. 44) at 4.57

57 In the Remand Results, Commerce found that rebar produced pursuant to a contract
with a U.S. buyer could be sold in ICDAS’ home market if the contract with the U.S. buyer
fell through. See Remand Results at 21–22. To the contrary, as Commerce correctly found at
verification, rebar sold in the U.S. market is made-to-order. See ICDAS Sales Verification
Report (Conf. Doc. No. 44) at 4. Moreover, although rebar sold in the U.S. market and that
sold in the home market may have equivalent strength specifications, the dimensions vary.
Specifically, rebar for the U.S. market is rolled in inches; in contrast, rebar for the home
market is rolled in millimeters.

ICDAS’ home market sales database indicates that, during the period of review, there
was only a single sale of U.S.-sized rebar; and that sale was for a relatively modest quan-
tity. That single, insignificant sale cannot constitute substantial evidence that ICDAS could
have sold in its home market – in anything remotely resembling the normal course of busi-
ness – the thousands of tons of U.S.-sized rebar that it sold in the U.S. market during the
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The record evidence cited by ICDAS and summarized above
strongly supports ICDAS’ assertion that – as to its U.S. transactions
– the material terms of sale were firmly established as of the date of
contract. Factors such as the made-to-order nature of the merchan-
dise for U.S. sales (particularly combined with ICDAS’ inability to
stock significant quantities of that merchandise in inventory), and
the lead time required to produce that merchandise, lend credence to
ICDAS’ case. See Antidumping Duties; Countervailing Duties: Final
Rule, 62 Fed. Reg. at 27,349 (Preamble) (explaining that ‘‘in situa-
tions involving large custom-made merchandise in which the parties
engage in formal negotiation and contracting procedures, the De-
partment usually will use a date other than the date of invoice’’ as
the date of sale) (emphases added); Rebar from Latvia, 2006 WL
3702620, at comment 2 (using contract date or contract amendment
date as date of sale, at least in part due to lead time of one week to
one month). The Remand Results say relatively little about ICDAS’
evidence on this point; and what the Remand Results do say does
little to diminish the force of ICDAS’ argument, and even less to sup-
port Commerce’s conclusion.

Because Commerce failed to properly consider the record evidence
concerning how – as a practical matter – the lead time required to
produce made-to-order rebar affected the contracting parties’ expec-
tations as to when the terms of sale became final, Commerce’s deter-
mination on remand to use invoice date as the date of sale for
ICDAS’ U.S. sales is not supported by substantial evidence.

c. The Contracting Parties’ Course of Conduct
and the Price Increase

Evidence of the course of conduct between ICDAS and its U.S. cus-
tomers further buttresses ICDAS’ assertion that the parties under-
stood that they were bound by the terms of their contracts, which
memorialized their agreement on material terms of sale. But, once
again, the Remand Results gave the evidence short shrift. See gener-
ally ICDAS Response Brief at 28–30; ICDAS Supp. Reply Brief at
11–12.

ICDAS points to the sales traces of ICDAS’ U.S. sales that were se-
lected by Commerce for verification as evidence that the terms of

period of review. See generally ICDAS Response Brief at 27 n.20; ICDAS Supp. Reply Brief
at 11.

The Government’s argument on this point amounts to little more than a bald, unsup-
ported assertion that the fact that Commerce found that the rebar ICDAS sold in the
United States was made-to-order ‘‘does not preclude its resale.’’ See Def. Supp. Response
Brief at 13. The Domestic Producers steer clear of the topic entirely; and their silence
speaks volumes. In short, the record evidence strongly supports ICDAS’ claim that – con-
trary to Commerce’s conclusion in the Remand Results – ‘‘[t]here is simply no meaningful
home market demand for U.S.-sized rebar.’’ See generally ICDAS Response Brief at 27; see
also ICDAS Supp. Reply Brief at 11–12.
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sale were firmly established on the date of contract. See ICDAS Re-
sponse Brief at 28. As ICDAS notes, the sales traces demonstrate
that ICDAS took all necessary steps to honor the terms of its con-
tracts, incurring significant costs. Specifically, ICDAS produced the
contracted-for rebar, tested the rebar, trucked the tens of thousands
of tons of the merchandise to the port, paid brokerage and handling
fees, made arrangements for marine insurance and a ship to trans-
port the merchandise to the United States, and took all actions nec-
essary to comply with applicable Turkish customs and loading re-
quirements. As ICDAS succinctly observes: ‘‘This is not the behavior
of a producer that believes it is free to change or breach its con-
tracts.’’ See ICDAS Response Brief at 28 (emphasis added).

ICDAS emphasizes that its course of conduct during the sale in
which there was a price increase was consistent with its conduct
during its other sales, and demonstrates that both ICDAS and the
U.S. customer understood that the terms of their original contract
were firm and binding, notwithstanding ICDAS’ subsequent success-
ful efforts to negotiate a modest price increase. See ICDAS Response
Brief at 28–29 (citing Issues and Decision Memorandum for the Fi-
nal Determination in the Antidumping Duty Investigation of Certain
Large Diameter Carbon and Alloy Seamless Standard, Line and
Pressure Pipe from Mexico – April 1, 1998, through March 31, 1999,
2000 WL 959479 (June 26, 2000), at comment 2 (using date of sales
acknowledgment as date of sale, even though producer admitted pos-
sibility of change)).

As ICDAS notes, the facts of the sale in question largely parallel
those of every other U.S. sale that ICDAS made during the period of
review. See ICDAS Response Brief at 28–29. The record evidence es-
tablishes that ICDAS entered into a formal, written, legally-binding
contract with its customer, establishing the material terms of the
sale. Pursuant to the contract, ICDAS was required to produce the
rebar to the agreed-upon specifications; inspect and test the physical
and chemical composition of the rebar; color code each lot; pack the
rebar for quick discharge at the specified U.S. port, in accordance
with U.S. customs and other regulatory requirements; transport the
rebar to the Turkish port; and load the rebar aboard a vessel for
transport, in accordance with Turkish customs requirements. See
ICDAS Sales Verification Report (Conf. Doc. No. 44), Exh. 14 at con-
tract.

The record further indicates that – after incurring the full (and
tremendous) cost of production – ICDAS began to transport the
thousands of metric tons of rebar specified in the contract, from the
rolling mill to the Turkish port. The inland freight process lasted a
week, and involved dozens of trips. Finally, inland transport was
completed, and marine bills of lading were issued, indicating that
the ocean carrier had taken control of the merchandise for loading
and transport. Only then – after ICDAS had released the merchan-
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dise to the carrier – was an invoice issued reflecting an increase in
price. See ICDAS Sales Verification Report (Conf. Doc. No. 44), Exh.
14 at domestic inland freight documentation.58

The fairly compelling evidence documenting ICDAS’ course of con-
duct (described above) leaves little room to suggest that ICDAS ‘‘per-
ceived any flexibility in the terms of the contract.’’ See Issues and
Decision Memorandum for the Final Determination of the Anti-
dumping Duty Investigation of Polyethylene Retail Carrier Bags
from Thailand, 2004 WL 3524397 (June 18, 2004) (‘‘Polyethylene Re-
tail Carrier Bags from Thailand’’), at comment 2. Indeed, ICDAS ar-
gues persuasively that – quite to the contrary – having produced the
rebar to order, hauled it to the Turkish port, and tendered it for load-
ing and transport, it is abundantly clear that ICDAS believed that
the contract terms were firm and binding, without regard to its at-
tempt to negotiate a modest increase in price after it had rendered
substantial performance.

ICDAS thus maintains that the record evidence reflects that, at all
times, it ‘‘acted in a manner consistent with a ‘meeting of the minds’
to be bound by the terms of the original contract’’ (see Sulfanilic Acid
from Portugal, 2002 WL 31493754, at comment 1), because it sought
a price increase only after it had honored its contractual obligations.
Moreover, as ICDAS is quick to note, there appears to be a paucity of
evidence to support the notion that ICDAS would – or could – have
breached the contract in the event that its U.S. customer had re-
buffed its attempts to negotiate a slightly higher price.59

58 The record evidence indicates that the price increase occurred sometime between the
issuance of the letter of credit and the issuance of the invoice. See ICDAS Sales Verification
Report (Conf. Doc. No. 44), Exh. 14 at domestic inland freight documentation.

59 In the Remand Results, Commerce characterized as sheer ‘‘speculation’’ ICDAS’ state-
ment that it would have honored its contract even if it had not succeeded in negotiating the
price increase. See Remand Results at 21. But, given the facts of this case (as documented
by record evidence), it strains credulity to contend that ICDAS would have breached a
legally-binding contract of the magnitude at issue, where it had already rendered substan-
tial performance, for a comparatively modest increase in sales revenue. See ICDAS Sales
Verification Report (Conf. Doc. No. 44), Exh. 14 at contract & credit notice.

Because ICDAS was – as a practical matter – unable to inventory or resell in the home
market large quantities of rebar which were rolled to non-metric dimensions, ICDAS would
have been stuck at the Turkish port with (quite literally) thousands of tons of rebar, if it had
breached the contract. In fact, as the record reflects, there would be no demand for the non-
metric rebar until ICDAS’ next U.S. sale, which occurred months later.

Neither Commerce, nor the Government, nor the Domestic Producers has pointed to any
concrete evidence to refute the basic facts recited above, which ICDAS has supported with
ample citations to the record. Indeed, as discussed above, the other parties have gone to
great lengths to emphasize the volume of rebar which was subject to the price increase, in
their attempts to distinguish this case from other cases where Commerce has used contract
date as the date of sale notwithstanding changes to material contract terms. See n.48,
supra. As noted there, however, no party has yet explained how the volume of rebar subject
to the price increase is relevant to parties’ expectations concerning the binding nature of
their contracts. Id. Nevertheless, by emphasizing the volume of rebar subject to the price
increase, Commerce, the Government, and the Domestic Producers effectively (albeit unin-
tentionally) bolster ICDAS’ argument here. The record evidence suggests that, given the
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Section III.D.1 above concludes that Commerce’s remand determi-
nation on date of sale is not in accordance with law, and that the is-
sue therefore must therefore be remanded yet again to the agency,
for further consideration. As discussed immediately above, the re-
mand determination similarly is not supported by substantial record
evidence – a conclusion which would independently warrant a sec-
ond remand.

On remand, in determining the date on which the parties had a
real meeting of the minds (to ascertain the date on which the mate-
rial terms of sale (i.e., price and quantity) were established), Com-
merce shall consider in detail – and in the context of other similar
cases (such as Pipe from Korea) – all record evidence concerning,
inter alia, ICDAS’ use of formal negotiation and contracting proce-
dures for its U.S. sales; the made-to-order nature of the rebar ICDAS
produced for the U.S. market, the lead time required to produce that
rebar, and the implications of those facts for the expectations of the
contracting parties; the lag time between contract date and invoice
date for ICDAS’ U.S. sales; the contracting parties’ general course of
conduct in ICDAS’ U.S. sales, and precisely how – if at all – that con-
duct differed in the case of the contract as to which there was a price
increase; the fact that there was a single price increase, as to a
single contract; the use of an invoice (rather than a formal contract
amendment) to reflect the price increase; the timing of the price in-
crease, relative to the timing of actions that ICDAS took to fulfill its
obligations under the contract; the ability of ICDAS (as a practical
matter) to resell either in the home market or the U.S. market the
volume of rebar subject to the price increase or to warehouse that
rebar, for whatever period necessary, had ICDAS not fulfilled its con-
tractual obligations by completing the subject sales; and the specific
effect – if any – of the price increase on the expectations of contract-
ing parties.

Further, if Commerce determines that the date of sale is some date
other than contract date (or, in the case of the contract affected by
the price increase, invoice date), Commerce shall expressly identify
all record evidence indicating that ICDAS’ U.S. contracts were not
legally-binding instruments, as well as all legal authority on which
the agency relies to support that conclusion.

Finally, in weighing the record evidence on date of sale in the
course of this second remand, Commerce shall be mindful that the
‘‘substantial evidence’’ standard requires consideration of the en-
tirety of the administrative record, ‘‘tak[ing] into account whatever
in the record fairly detracts from [the] weight [of the evidence on

volume of U.S.-sized rebar at issue, there is simply no way – as a practical matter – that
ICDAS could have re-sold that merchandise in ICDAS’ home market. As a practical matter,
ICDAS thus had little choice but to fulfill its obligations under the contract, whether or not
it was successful in its efforts to negotiate a price increase.
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which it relies to support its determination]’’ – which includes ‘‘con-
tradictory evidence or evidence from which conflicting inferences
could be drawn.’’ See Suramerica, 44 F.3d at 985 (quotation omitted).

E. Commerce’s Use of POR Average Costs in Its
‘‘Sales Below Cost’’ Analysis

In order to make fair comparisons between U.S. sales and normal
value, and between home market sales and costs, Commerce must
determine the appropriate time period(s) for its weighted-average
cost calculations. Arguing that – over the course of the period of re-
view (‘‘POR’’) at issue here – it experienced a ‘‘57% increase in the
cost of scrap (which is the single primary input for rebar),’’60 ICDAS
challenges Commerce’s determination to use the weighted-average
cost of manufacturing for ICDAS for the entire POR – rather than
the company’s weighted-average cost of manufacturing for each
quarter of the POR – in the agency’s ‘‘sales below cost’’ analysis. See
generally ICDAS Brief at 1, 4–5, 7–22; ICDAS Reply Brief at 1–5. Ac-
cording to ICDAS, Commerce’s use of the POR average cost improp-
erly inflates ‘‘normal value’’; and ‘‘[w]hen ICDAS’ U.S. sales prices
are compared with the inflated ‘normal values’ in the same or adja-
cent months,’’ Commerce’s analysis yields ‘‘significant distortions
that preclude the ‘fair comparisons’ required by antidumping law.’’
See ICDAS Brief at 4–5, 9–13; ICDAS Reply Brief at 3; 19 U.S.C.
§ 1677b(a) (requiring Commerce to make ‘‘a fair comparison’’ be-
tween export price or constructed export price and normal value in
determining whether dumping is occurring).

Specifically, ICDAS asserts that its scrap costs ‘‘increased consis-
tently throughout the POR and skyrocketed during the last quarter
for an overall increase of 57%.’’ ICDAS Brief at 4; see also id. at 1, 4,
7–9, 11; ICDAS Reply Brief at 2–3. As a result, ICDAS notes, the
POR average cost that Commerce used in its calculations – which is
largely driven by ‘‘skyrocketing scrap prices in the fourth quarter of
the POR’’ – is both significantly higher than ICDAS’ quarterly aver-
age costs during the first and second quarters of the POR, and also
lower than ICDAS’ quarterly average costs in the second half of the
POR. ICDAS Brief at 4, 8–9, 11–12; ICDAS Reply Brief at 2–4. Be-
cause Commerce used the POR average cost in its home market
‘‘sales below cost’’ analysis in the Final Results, the agency excluded
many of ICDAS’ first and second quarter home market sales from its
analysis as below cost – even though those sales actually were above
ICDAS’ quarterly average costs. ICDAS Brief at 4, 8–9, 11–12;
ICDAS Reply Brief at 3. ICDAS asserts that Commerce thus artifi-
cially ‘‘inflated’’ the benchmark ‘‘normal value’’ to which ICDAS’ U.S.

60 More specifically, ICDAS explains that ‘‘scrap is the single primary input in billet, and
billet is the single primary input for rebar production.’’ See ICDAS Brief at 7.
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sales prices were compared, producing ‘‘significant distortions’’ in the
agency’s analysis. ICDAS Brief at 4–5, 11–12; ICDAS Reply Brief at
3.

ICDAS further explains that, because Commerce used the date of
entry to determine the universe of sales in this administrative re-
view (see section III.F, infra), all of ICDAS’ U.S. sales used in Com-
merce’s antidumping analysis fall within the first and second quar-
ters of the POR – which is when the POR average cost is
significantly higher than ICDAS’ quarterly average costs. ICDAS
Brief at 4, 9, 11–12; ICDAS Reply Brief at 4. As noted above, the
high POR average cost is attributable to ‘‘skyrocketing scrap prices
in the fourth quarter of the POR’’ – when, as ICDAS notes, ‘‘there
were no U.S. sales used in Commerce’s dumping analysis.’’ ICDAS
Brief at 1, 4, 8–9, 11–12; ICDAS Reply Brief at 4.

In the Final Results, Commerce stated that it found no reason to
‘‘deviate from its normal practice of using POR annual average
costs,’’ which – the agency asserts – ‘‘even[s] out swings in the pro-
duction cost experienced by the respondent over short periods of
time.’’ Decision Memo at 10; see also Domestic Producers Response
Brief at 4–5. According to Commerce, ‘‘relying on monthly or quar-
terly cost averaging periods creates uncertainty as to how accurately
the average costs during the shorter period relate to the sales that
occurred during the same period.’’ Decision Memo at 10; see also Do-
mestic Producers Response Brief at 4–5. Commerce further asserted
that, ‘‘[o]ver an extended period of time, . . . factors [such as the raw
material inventory turnover period, the inventory valuation method
used by the company, the extent to which raw materials are pur-
chased pursuant to long-term contracts, whether finished merchan-
dise is sold to order or from inventory, and the finished goods inven-
tory holding period] tend to smooth out, resulting in an average cost
that reasonably reflects the cost of production for sales made
throughout the year.’’ See Decision Memo at 10–11.

ICDAS disputes any suggestion that the effect of Commerce’s use
of the POR average cost here was to ‘‘even out swings in the produc-
tion cost experienced by [ICDAS] over short periods of time,’’ and to
‘‘smooth out the effect of fluctuating raw material costs.’’ See ICDAS
Brief at 13 (discussing Decision Memo at 11). Nor does ICDAS accept
that, in this case, the use of the POR average cost ‘‘[o]ver an ex-
tended period of time reasonably reflects the cost of production for
sales made throughout the year.’’ See ICDAS Brief at 13 (discussing
Decision Memo at 11). Asserting that ‘‘[t]he reality . . . starkly con-
tradicts Commerce’s assertions,’’ ICDAS argues that ‘‘[t]he consis-
tent and significant increase in ICDAS’ weighted-average quarterly
costs throughout the entire year of the POR, and especially during
the last quarter of the POR, cannot be fairly characterized as mere
‘swings’ or ‘fluctuations.’’’ ICDAS Brief at 13. ICDAS concludes that
Commerce’s use of the POR average cost in this case not only ‘‘does
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not ‘reasonably reflect the cost of production for sales’ made through-
out the POR,’’ it actually ‘‘skews the cost.’’ ICDAS Brief at 13. In par-
ticular, ICDAS charges that Commerce’s use of the POR average cost
(rather than ICDAS’ quarterly average costs) is both ‘‘inconsistent
with case precedent and Commerce’s past decisions,’’ and ‘‘not sup-
ported by substantial evidence.’’ ICDAS Brief at 9–10, 21.

According to ICDAS, ‘‘[t]he touchstone for application of multiple
averaging periods is whether the use of full POR cost results in ‘fair
comparisons.’’’ ICDAS Brief at 10 (citing 19 U.S.C. § 1677b(a);
Agreement on Implementation of Article VI of the General Agree-
ment on Tariffs and Trade 1994, Art. 2.4 (requiring that ‘‘[a] fair
comparison shall be made between the export price and the normal
value’’)). Citing Certain Pasta from Italy, ICDAS emphasizes that
‘‘Commerce has acknowledged the fundamental importance of ‘fair
comparisons’ in determining the appropriate time period for
weighted-average cost calculation.’’ ICDAS Brief at 10 (citing, inter
alia, Issues and Decision Memorandum for the Third Antidumping
Duty Administrative Review; Final Results of Review re: Certain
Pasta from Italy (Period of Review: July 1, 1998 through June 30,
1999), 2000 WL 1880666 (Dec. 13, 2000) (‘‘Issues and Decision
Memorandum for Certain Pasta from Italy’’), at comment 18); see
generally ICDAS Brief at 9–13 (discussing requirement of ‘‘fair com-
parison’’ in context of this case); ICDAS Reply Brief at 2 (same).

ICDAS concedes that, ‘‘[w]here there are only inconsistent fluctua-
tions in both directions, Commerce uses a single weighted-average
cost for the entire POR.’’ ICDAS Brief at 10 (citing Fujitsu Gen. Ltd.
v. United States, 88 F.3d 1034, 1038–39 (Fed. Cir. 1996)). But, ac-
cording to ICDAS, Commerce’s use of the POR average cost in this
case ‘‘contravenes [the] essential requirement of ‘fair comparisons.’ ’’
ICDAS Brief at 11. ICDAS maintains that ‘‘because of the significant
and consistent increase in both the cost of scrap . . . and the
weighted-average [cost of manufacturing], particularly the dramatic
rise in the fourth quarter of the POR, there are significant differ-
ences’’ between the POR average cost and ICDAS’ quarterly average
costs, which ‘‘create significant distortions in Commerce’s dumping
analysis.’’ ICDAS Brief at 10–11. Underscoring the significance of
those asserted ‘‘distortions,’’ ICDAS asserts: ‘‘[I]t could make the dif-
ference between (i) ICDAS having a de minimis dumping margin
and therefore qualifying for revocation . . . , and (ii) . . . ICDAS hav-
ing to endure another three years of reviews before again becoming
eligible for revocation.’’ ICDAS Brief at 12–13.

Citing SRAMs from Taiwan and DRAMs from Korea, ICDAS
points out that – consistent with the agency’s obligation to make
‘‘fair comparisons’’ – Commerce in prior cases has used weighted-
average costs for periods shorter than the POR ‘‘when normal val-
ues, export prices, or constructed export prices differ significantly
over the course of the period of investigation.’’ See ICDAS Brief at
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13–14 (quoting 19 C.F.R. § 351.414(d)(3)); Notice of Final Determi-
nation of Sales at Less Than Fair Value: Static Random Access
Memory Semiconductors from Taiwan, 63 Fed. Reg. 8909, 8926 (Feb.
23, 1998) (‘‘SRAMs from Taiwan’’); Final Determination of Sales at
Less Than Fair Value: Dynamic Random Access Memory Semicon-
ductors of One Megabit and Above from the Republic of Korea, 58
Fed. Reg. 15,467, 15,476 (March 23, 1993) (‘‘DRAMs from Korea’’).61

ICDAS notes one case in which Commerce used two averaging peri-
ods in its final determination, because the value of the exporters’ cur-
rency declined more than 40% over the course of the POR. See
ICDAS Brief at 14 (citing Notice of Final Determination of Sales at
Less Than Fair Value: Stainless Steel Sheet and Strip in Coils From
the Republic of Korea, 64 Fed. Reg. 30,664, 30,674–76 (June 8, 1999)
(‘‘Stainless Steel Coils from Korea’’); Notice of Amendment of Final
Determination of Sales at Less Than Fair Value: Stainless Steel
Plate in Coils From the Republic of Korea; and Stainless Steel Sheet
and Strip in Coils From the Republic of Korea, 66 Fed. Reg. 45,279,
45,280 (Aug. 28, 2001) (‘‘Stainless Steel Coils from Korea
Amended’’)).62

More specifically, invoking Commerce’s determination in Certain
Pasta from Italy as the agency’s standard for the use of multiple
cost-averaging periods, ICDAS states that ‘‘Commerce has used
‘monthly or quarterly costs in instances of non-inflation . . . when
there is a single primary-input product and that input experiences a
significant and consistent decline or rise in its cost throughout the
reporting period.’’’ See ICDAS Brief at 14–15 (quoting Issues and De-
cision Memorandum for Certain Pasta from Italy, 2000 WL 1880666,
at comment 18 (emphasis added by ICDAS)). ICDAS maintains that
it has satisfied Commerce’s ‘‘test’’ applied in Certain Pasta from
Italy, and that Commerce therefore should have used ICDAS’ quar-

61 In SRAMs from Taiwan, Commerce determined that the use of quarterly averages for
prices and costs resulted in a more accurate comparison than annual averages, in light of
the significant decrease in the price of SRAMs throughout the period of investigation. See
SRAMs from Taiwan, 63 Fed. Reg. at 8926. Similarly, in DRAMs from Korea, Commerce
found that declining production costs and declining prices during the period of investigation
in both the U.S. and the surrogate country markets justified the use of monthly weighted
averages. See DRAMs from Korea, 58 Fed. Reg. at 15,476.

See also Statement of Administrative Action, H.R. Doc. No. 103–316, at 842–43, re-
printed in 1994 U.S.C.C.A.N. at 4177–78 (‘‘Price Averaging’’).

62 ICDAS states that, although the Final Determination in Stainless Steel Coils from Ko-
rea was amended in accordance with a WTO panel decision, ‘‘the rationale of [Commerce’s]
original holding remains valid.’’ See generally ICDAS Brief at 14 n.8 (citing United States –
Anti-Dumping Measures on Stainless Steel Plate in Coils and Stainless Steel Sheet and
Strip from Korea, WT/DS179/R (adopted Feb. 1, 2001); Issues and Decision Memorandum
for the Final Determination in the Antidumping Duty Investigation of Live Swine from
Canada, 2005 WL 2290627 (March 4, 2005), at comment 5 (finding that the external
macroeconomic event that justified the use of two averaging periods in Stainless Steel Coils
from Korea – i.e., the precipitous decline in the value of the Korean won – was not present
in Live Swine from Canada)); see also Decision Memo at 6 n.3.
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terly average costs (rather than POR average cost) in the agency’s
analysis in this case.63

Commerce’s Final Results acknowledged that – although the agen-
cy’s normal practice is to use a single weighted-average cost for the
entire POR – it has occasionally used shorter averaging periods in
‘‘unusual cases’’ in the past. See Decision Memo at 11 (citing several
prior administrative determinations). Commerce sought to distin-
guish those prior cases from this case on their facts:

Since this case does not involve a high technology product
which experienced drastic cost and price changes over a short
period of time due to rapid technological advancements in the
production process, we do not consider the facts in the SRAMs
from Taiwan, DRAMs from [Korea], or EPROMs from Japan to
be relevant.

Decision Memo at 11 (discussing, inter alia, Erasable Programmable
Read Only Memories (EPROMs) from Japan; Final Determination of
Sales at Less Than Fair Value, 51 Fed. Reg. 39,680, 39,682, 39,686
(Oct. 30, 1986), at Fujitsu Comment 1 (finding that significant
changes in cost of production during short period of time due to tech-
nological advancements and changes in production process justified
use of weighted-average costs for multiple periods of less than one

63 ICDAS asserts that ‘‘[t]he rationale underlying the requirement of a single primary in-
put product flows from the significant impact that the rise of the price of the primary input
has on the total cost of manufacturing.’’ ICDAS Brief at 15. As an example, ICDAS points to
Canned Pineapple from Thailand, where, on remand, Commerce replaced the POR average
cost that it had originally used in its analysis with two separate weighted-average costs, in
light of the ‘‘almost fifty percent’’ increase in the cost of fresh pineapple – the single primary
input for canned pineapple. See ICDAS Brief at 15 (citing Thai Pineapple Canning Indus.
Corp. v. United States, 273 F.3d 1077, 1081–82 & n.1 (Fed. Cir. 2001)).

The Domestic Producers argue that scrap is not ICDAS’ single, primary input. See gener-
ally Domestic Producers Response Brief at 6–9, 15. The Domestic Producers assert that, in
prior determinations, Commerce has found that a given input meets the ‘‘single, primary’’
requirement only where the input accounts for at least a certain relatively high percentage
of the total cost of manufacturing. See Domestic Producers Response Brief at 8 (citing No-
tice of Preliminary Results of Antidumping Duty Administrative Review and Intent to Re-
voke Order: Brass Sheet and Strip From the Netherlands, 64 Fed. Reg. 48,760, 48,762
(Sept. 8, 1999) (‘‘Brass Sheet and Strip From the Netherlands Prelim’’)); see also Decision
Memo at 8 n.6 (stating that, in Brass Sheet and Strip from the Netherlands Prelim, Com-
merce ‘‘found that significant and consistent declines in the cost of metal inputs, constitut-
ing approximately 70 percent of the total [cost of manufacturing], justified a departure from
its normal practice’’).

As ICDAS correctly observes, however, Commerce did not rely on the Domestic Produc-
ers’ argument as a basis for the agency’s decision not to use quarterly average costs in this
case. See ICDAS Reply Brief at 3 n.3. Commerce’s determination therefore cannot be sus-
tained on that basis. See Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168–69
(1962) (ruling that an agency’s decision may only ‘‘be upheld, if at all, on the same basis
articulated . . . by the agency itself ’’).

ICDAS further argues that ‘‘the strict percentage test newly minted by [the Domestic
Producers] does not exist,’’ and, moreover, that the difference between the percentage which
the Domestic Producers claim is required and the percentage actually proved in this case is
‘‘insignificant.’’ See ICDAS Reply Brief at 3 n.3.
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year)). Commerce similarly sought to distinguish Stainless Steel
Coils from Korea, asserting that – unlike that case – the instant case
does not ‘‘involve changes in currency values.’’ See Decision Memo at
11 (discussing Stainless Steel Coils from Korea, 64 Fed. Reg. at
30,675–76).

As ICDAS notes, however, the legal relevance of the factual dis-
tinctions drawn by Commerce is entirely unclear. See ICDAS Brief at
15 (dismissing Commerce’s factual distinctions as ‘‘meaningless’’);
see also Burinskas, 357 F.2d at 827 n.5 (noting that, to prevail,
‘‘[m]ore than enumeration of factual differences’’ is necessary; rel-
evance of those differences must also be explained). ICDAS argues
persuasively that ‘‘[t]he reason for significant cost changes is irrel-
evant. What matters is that there were significant changes in the
cost of the input – because such changes affect whether ‘fair com-
parisons’ are made.’’ ICDAS Brief at 15.64

Rather than applying the agency’s ‘‘test’’ from Certain Pasta from
Italy, Commerce stated in the Final Results that it was analyzing
ICDAS’ request for the use of quarterly average costs pursuant to
the criteria set forth in the agency’s determination in the Brass
Sheet and Strip from the Netherlands Final case – a case which
Commerce characterized as ‘‘more on point’’ here. See Decision Memo
at 11 (discussing Notice of Final Results of Antidumping Duty Ad-
ministrative Review and Determination Not to Revoke the Anti-
dumping Duty Order: Brass Sheet and Strip from the Netherlands,
65 Fed. Reg. 742, 747–48 (Jan. 6, 2000) (‘‘Brass Sheet and Strip from
the Netherlands Final’’)); see also Domestic Producers Response
Brief at 3, 5 (stating that Commerce ‘‘has formulated a strict test to
govern departure’’ from its practice of using a single cost-averaging
period, and ‘‘has uniformly required that three conditions be met’’).
Contrary to Commerce’s assertions, however, the test that the
agency actually applied in the Final Results in fact is not the test ap-
plied in Brass Sheet and Strip from the Netherlands Final. It is in-
stead ‘‘a new approach to multiple cost averaging periods.’’ See
ICDAS Brief at 16.

Specifically, in Brass Sheet and Strip from the Netherlands Final,
Commerce decided to use monthly weighted-average metal costs65
based on the agency’s findings that ‘‘(1) the cost of copper and zinc
[used in the production of brass sheet and strip] are treated as pass-

64 As evidence that ‘‘there is no special requirement linked to currency changes or tech-
nological advances’’ as a precondition to Commerce’s use of monthly or quarterly average
costs, ICDAS points to Certain Pasta from Italy and to Brass Sheet and Strip from the
Netherlands Final – two cases where no such factors were present. See ICDAS Brief at 16;
Issues and Decision Memorandum for Certain Pasta from Italy, 2000 WL 1880666, at com-
ment 18; Notice of Final Results of Antidumping Duty Administrative Review and Determi-
nation Not to Revoke the Antidumping Duty Order: Brass Sheet and Strip from the Nether-
lands, 65 Fed. Reg. 742, 747 (Jan. 6, 2000) (‘‘Brass Sheet and Strip from the Netherlands
Final’’).
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through items when brass is sold to customers; (2) these metal costs
represent a significant percentage of the total cost of producing brass
sheet and strip; and (3) the cost of the metal dropped consistently
and significantly throughout the POR.’’ Brass Sheet and Strip from
the Netherlands Final, 65 Fed. Reg. at 748. In contrast, Commerce
here stated that it was analyzing ‘‘[1] the significance of the change
in the COM [i.e., the total cost of manufacturing], [2] whether the
change in [the cost of scrap] occurred consistently and significantly
throughout the POR, and [3] whether the direct material inputs
causing the cost fluctuation can be directly tied to the related sales
transactions.’’ See Decision Memo at 11. Based on its analysis of
those three criteria, Commerce declined to use quarterly average
costs, and instead adhered to its ‘‘normal practice using POR
weighted-average costs for the foreign like product in the overall
weighted-average dumping margin’’ for ICDAS. See Decision Memo
at 12.

Commerce’s second criterion in this case is the same as the third
criterion in Brass Sheet and Strip from the Netherlands Final. And
Commerce’s third criterion in this case generally seems to parallel
the first criterion in Brass Sheet and Strip from the Netherlands.
But the relationship between the first criterion in this case and the
second criterion in Brass Sheet and Strip from the Netherlands is –
at best – unclear.

As a threshold matter, ICDAS disputes Commerce’s third criterion
in this case, asserting that Commerce historically has not treated a
‘‘pass-through item’’ as ‘‘a separate prerequisite to the use of shorter
cost periods.’’ ICDAS Brief at 16; see also id. at 17, 21. ‘‘Nonetheless,’’
ICDAS argues, ‘‘even under Commerce’s new approach [i.e., applying
the three criteria as set forth in the Decision Memo at 11], quarterly
average costs should be used in this case since Commerce’s test is
met.’’ See ICDAS Brief at 17.

Commerce here first analyzed ‘‘the significance of the change in
the [cost of manufacturing].’’ See Decision Memo at 11. Commerce
determined that ICDAS’ cost of manufacturing ‘‘both decreased and
increased during the first three quarters of the POR,’’ and that ‘‘[i]t
was not until the third and fourth quarters of the POR that the [cost
of manufacturing] increased steadily.’’ See Decision Memo at 11.
Commerce agreed with ICDAS that ‘‘the annual average [cost of
manufacturing] is higher than the quarterly average [cost of manu-
facturing] for the first two quarters of the POR,’’ but ‘‘disagree[d]
that the difference is significant.’’ See id. at 11–12.66

65 Although Commerce used monthly weighted-average metal costs in Brass Sheet and
Strip from the Netherlands Final, it expressly declined to use monthly costs for ‘‘fabrication
costs.’’ See Brass Sheet and Strip from the Netherlands Final, 65 Fed. Reg. at 748.

66 Although Commerce’s analysis is somewhat opaque (and the logical underpinnings of
that analysis are unclear), the Decision Memo states that Commerce evaluated ‘‘the signifi-
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ICDAS analyzes ‘‘the significance of the change in the [cost of
manufacturing]’’ rather differently, and reaches a very different con-
clusion. According to ICDAS, ‘‘from the first to the last quarter of the
POR, . . . ICDAS’ weighted-average total [cost of manufacturing] (de-
nominated in U.S. dollars) increased by 53%.’’ See ICDAS Brief at
17. ICDAS asserts that, ‘‘[b]y any measure, an increase of more than
50% is a ‘significant’ increase.’’ Id.67

ICDAS specifically takes issue with Commerce’s statement that
ICDAS’ cost of manufacturing ‘‘both decreased and increased during
the first three quarters of the POR,’’ and that ‘‘[i]t was not until the
third and fourth quarters of the POR that the [cost of manufactur-
ing] increased steadily.’’ See ICDAS Brief at 18–19 (discussing Deci-
sion Memo at 11). ICDAS asserts that Commerce’s statement ‘‘does
not accurately describe the change in ICDAS’ [cost of manufacturing]
during the POR,’’ and cannot be reconciled with the record evidence.
See ICDAS Brief at 18–19. ICDAS acknowledges that, when denomi-
nated in Turkish Lira, there was a ‘‘minor dip’’ in the weighted-
average cost of manufacturing from the first to the second quarter of
the POR. See ICDAS Brief at 18. But ICDAS emphasizes that –
treating the first quarter weighted-average cost of manufacturing as
the baseline – the third quarter weighted-average cost of manufac-
turing in Turkish Lira shows an increase, and the fourth quarter
weighted-average cost of manufacturing reflects a ‘‘dramatic’’ in-
crease. See ICDAS Brief at 18. ICDAS concludes that ‘‘[t]he
unmistakeable trend is a significant upward movement for ICDAS’
quarterly weighted-average [cost of manufacturing].’’ ICDAS Brief at
19.

Moreover, ICDAS highlights the fact that ICDAS’ costs were in-
curred primarily in dollars, including all of ICDAS’ purchases of im-
ported scrap. See ICDAS Brief at 19. ICDAS contends that it is

cance of the change in the [cost of manufacturing]’’ by ‘‘first identif[ying] the five highest
volume home market control numbers and examin[ing] the impact of using annual average
costs of manufacturing versus quarterly average costs of manufacturing.’’ See Decision
Memo at 11–12. According to the Decision Memo, Commerce found that ‘‘the difference
ranged from approximately five to 10 percent of the [cost of manufacturing].’’ See id. at 12.
The Decision Memo concludes that, ‘‘[i]n the past, the Department has not considered one to
ten percent increases significant.’’ See id. (citation omitted).

The Domestic Producers’ discussion of this issue adds little to Commerce’s analysis as set
forth in the Decision Memo. See generally Domestic Producers Response Brief at 12. The
Domestic Producers assert that, ‘‘[w]hile ICDAS argues that there was an absolute increase
in scrap costs of 57 percent over the POR, it is clear that this absolute increase did not pro-
duce a correspondingly significant increase in the total cost of manufacturing.’’ See id.
Based on Commerce’s explanation in the Decision Memo, the Domestic Producers conclude
that ‘‘use of a single cost-averaging period does not significantly affect the total cost of
manufacturing over the period of review.’’ See id.

67 ICDAS further asserts that ‘‘the ‘consistent’ increase in cost is . . . confirmed by review
of [ICDAS’] quarterly costs. Quarter by quarter during the POR, . . . the weighted-average
total COM for rebar increased by approximately 11%, 6%, and 30%.’’ See generally ICDAS
Brief at 18 (discussing total cost of manufacturing data, quarter-by-quarter).
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therefore more appropriate to analyze ICDAS’ costs in U.S. dollars.
See id. And, according to ICDAS, ‘‘a dollar-based analysis confirms
that . . . [total cost of manufacturing] . . . increased in every quarter.’’
Id.

The second criterion that Commerce purports to have analyzed
here was ‘‘whether the change in [the cost of scrap] occurred consis-
tently and significantly throughout the POR.’’ See Decision Memo at
11. According to the Decision Memo, Commerce ‘‘computed the differ-
ence in the cost of the input raw materials for the first two quarters
of the POR using quarterly average cost data versus annual average
cost data, and noted that . . . the difference ranged from approxi-
mately five to 10 percent of the [cost of manufacturing].’’ Id. at 12.
The Decision Memo states that, in the past, Commerce ‘‘has not con-
sidered one to ten percent increases’’ to be ‘‘significant.’’ Id. Com-
merce concluded that, in the instant case, there was ‘‘no significant
change in the cost of scrap during the POR.’’ Id.68

ICDAS flatly rejects Commerce’s analysis of the change in the cost
of scrap during the POR. See generally ICDAS Brief at 18–20.
ICDAS points to its evidence indicating that, from the first to the
last quarter of the POR, its scrap costs increased by 57%. See ICDAS
Brief at 17.69 And, here too, ICDAS argues that, ‘‘[b]y any measure,
an increase of more than 50% is a ‘significant’ increase,’’ relying on
prior agency determinations where – under similar facts – Com-
merce has used shorter cost-averaging periods. See ICDAS Brief at
17. In Canned Pineapple from Thailand, for example, where there
was an ‘‘almost fifty percent’’ increase in the cost of fresh pineapple
(over an 18-month period), Commerce (on remand) used separate
weighted-average costs for two periods of time. See Thai Pineapple
Canning Indus. Corp. v. United States, 273 F.3d 1077, 1081–82 & n.1

68 Although the Decision Memo reflects Commerce’s determination on the ‘‘significance’’
of the change in the cost of scrap, it does not appear that the agency analyzed, much less
reached a conclusion as to, the ‘‘consistency’’ of the change in the cost of scrap.

Moreover, it is not clear why Commerce evaluated ‘‘significance’’ here in the way that it
did. The methodology used in this case appears to differ from that used in other cases. In-
deed, as discussed in greater detail below, ICDAS criticizes Commerce’s methodology here
as ‘‘statistical manipulation.’’ See generally ICDAS Brief at 19–20.

69 ICDAS further asserts that ‘‘the ‘consistent’ increase in cost is . . . confirmed by review
of [ICDAS’] quarterly costs. Quarter by quarter during the POR, scrap cost increased by ap-
proximately 10%, 6%, and 35%.’’ See generally ICDAS Brief at 18 (discussing scrap cost
data, quarter-by-quarter).

Because the greatest increase in scrap cost occurred in the fourth quarter of the POR,
ICDAS proposed to Commerce – as an alternative to use of quarterly costs – that the agency
use two weighted-average periods (one for the first three quarters of the POR, and the other
for the fourth quarter of the POR). See ICDAS Brief at 19 n.11 (citing Stainless Steel Coils
from Korea Amended, 66 Fed. Reg. at 45,280 (using two cost-averaging periods of differing
lengths)); see also Stainless Steel Coils from Korea, 64 Fed. Reg. at 30,675–76 (discussing
same). Although Commerce acknowledged ICDAS’ alternative proposal in the Final Results,
the agency never addressed it. See Decision Memo at 7–8 (summarizing terms of ICDAS’
alternative proposal).
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(Fed. Cir. 2001). In another case, Commerce used multiple cost-
averaging periods where the currency value decreased by more than
40%. See Stainless Steel Coils from Korea, 64 Fed. Reg. at 30,675–
76; Stainless Steel Coils from Korea Amended, 66 Fed. Reg. at
45,280.70

ICDAS zeroes in on the methodology that Commerce used to
evaluate the significance of changes in costs in this case, asserting
that it differs from the approach that the agency has employed in the
past.71 According to ICDAS, when determining the significance of a
change in costs during the POR in previous cases, ‘‘Commerce has
compared the costs at two points: the beginning and the end of the
POR.’’ ICDAS Brief at 20; id. at 18; see also, e.g., Fujitsu, 88 F.3d at
1038–39 & n.4 (analyzing change in cost from the beginning to the
end of the POR); Issues and Decision Memorandum for Certain
Pasta from Italy, 2000 WL 1880666, at comment 18 (discussing
analysis which found that ‘‘prices [of semolina, the single primary in-
put for pasta] from the beginning to the end of the POR’’ decreased by
10% to 12%) (emphasis added).

In cases such as Fujitsu and Certain Pasta from Italy, ICDAS
notes, Commerce calculated the difference between the weighted-
average costs at the beginning and the end of the POR, and then di-
vided that figure by the beginning cost. See ICDAS Brief at 20. In
contrast, Commerce here took a ‘‘quite different’’ approach. See
ICDAS Brief at 20. In this review, Commerce calculated the differ-
ence between the weighted-average quarterly costs (for each of the
first and second quarters of the POR) and the annual average cost,
and then divided by the annual average cost. See ICDAS Brief at 20.
ICDAS charges that Commerce’s ‘‘statistical manipulation’’ has the
effect of ‘‘depress[ing] the magnitude of the resulting percentage.’’
See ICDAS Brief at 20. According to ICDAS, ‘‘Commerce’s sleight of
hand enabled it to calculate a difference in this case that ‘ranged
from approximately five to 10 percent’ – which Commerce then inap-
propriately claims are percentages found not to be significant in Cer-
tain Pasta from Italy (which used Commerce’s prior approach).’’ See
ICDAS Brief at 20.

70 ICDAS distinguishes the cases on which it relies from other cases where Commerce
has held that changes were insignificant. See ICDAS Brief at 17 n.10 (distinguishing, inter
alia, Issues and Decision Memorandum for Certain Pasta from Italy, 2000 WL 1880666, at
comment 18 (where ‘‘the changes in prices from the beginning to the end of the POR were
only 12 and 10 percent’’); Fujitsu, 88 F.3d at 1039 n.4 (‘‘where the difference in COP be-
tween the first and last month of the review period was very small – on the order of 1% of
the total cost of production’’)).

71 As ICDAS notes, its criticisms would appear to apply with equal force to Commerce’s
analysis of the significance of the change in the total cost of manufacturing in this case (dis-
cussed earlier), as well as Commerce’s analysis of the significance of the change in the cost
of scrap. See ICDAS Brief at 19–20.
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The Domestic Producers seek to defend Commerce’s determination
on this second criterion, asserting that the increases in the price of
scrap that ICDAS experienced were neither consistent nor signifi-
cant over the course of the POR. See Domestic Producers Response
Brief at 6–7, 9–12, 15. According to the Domestic Producers, ‘‘scrap
prices both fell and rose at different times over the period of review.’’
See Domestic Producers Response Brief at 7. As ICDAS notes, how-
ever, the Domestic Producers’ argument focuses largely on changes
in monthly scrap costs; and ‘‘ICDAS has not requested the use of
monthly costs.’’ ICDAS Reply Brief at 3 (emphasis added); compare
Domestic Producers Response Brief at 10 (analyzing scrap costs ‘‘on
a monthly, rather than quarterly basis’’), 11 (emphasizing results of
examination of ‘‘monthly data’’). And, while the Domestic Producers
endorse Commerce’s cost comparison calculations in an effort to
demonstrate that increases in the cost of scrap were not significant,
the Domestic Producers do not dispute ICDAS’ claim that Com-
merce’s comparison in this case differed from the agency’s approach
in prior cases. Nor do the Domestic Producers make any attempt to
rebut ICDAS’ claim that Commerce, in effect, manipulated the
analysis. See ICDAS Reply Brief at 4.

The third, and final, criterion that Commerce analyzed was
‘‘whether the direct material inputs causing the cost fluctuation can
be directly tied to the related sales transactions.’’ See Decision Memo
at 11. In its Decision Memo, Commerce emphasized that, in Brass
Sheet and Strip from the Netherlands Final, the price of the raw ma-
terial inputs was a direct pass-through item. See Decision Memo at
12. In other words, as a service to its customers, the respondent in
that case purchased the input metals on the customers’ behalf and
then billed the customers for the cost of the metals, the terms of
which were set forth on the finished brass sales invoice. See Decision
Memo at 12. According to the Decision Memo, the price of the raw
material inputs there thus ‘‘could be directly tied to each related
sales transaction.’’ See Decision Memo at 12. In contrast, in this case,
Commerce determined that ICDAS’ sales transactions could not be
‘‘directly tied to a particular shorter period’s cost.’’ See Decision
Memo at 12. Commerce stated:

Without a direct link between the input raw material costs and
the directly related sales transactions, as was the case in Brass
Sheet and Strip from the Netherlands Final, there is no cer-
tainty that in adopting [ICDAS’] quarterly cost approach, sales
occurring in a given quarter are directly the result of the re-
corded raw material costs for the same quarter.

Decision Memo at 12. Commerce therefore concluded that ‘‘deviating
from [the agency’s] normal practice in an attempt to make a more ac-
curate comparison of sales prices and costs [might] well result in a
comparison that is less accurate due to the many factors that influ-
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ence a fair comparison of production and sales.’’ See Decision Memo
at 12.

ICDAS acknowledges that ‘‘[t]he fact that there is a pass-through
item may serve as one of the reasons supporting the use of shorter
cost periods to achieve ‘fair comparisons.’ ’’ ICDAS Brief at 16. But,
as noted above, ICDAS vigorously disputes that a ‘‘pass-through
item’’ is ‘‘a separate prerequisite to the use of shorter cost periods.’’
Id. As ICDAS observes, Commerce has used multiple, shorter cost-
averaging periods in other cases where there was no evidence that
the identified primary input was a pass-through item. See ICDAS
Brief at 16; Issues and Decision Memorandum for Certain Pasta
from Italy, 2000 WL 1880666, at comment 18 (analyzing request for
use of monthly average costs, without making finding as to whether
semolina – the single primary input for pasta – was a pass-through
item, or even mentioning any pass-through requirement); SRAMs
from Taiwan, 63 Fed. Reg. at 8926 (determining that use of quar-
terly average costs was appropriate, without making finding that
single primary input was a pass-through item, or even mentioning
any pass-through requirement).72 More generally, ICDAS argues
that Commerce’s focus on ‘‘whether the direct material inputs caus-
ing the cost fluctuations can be directly tied to the related sales
transaction’’ is an entirely new approach, and that ‘‘there is no basis
for imposing in this case a new requirement of a ‘direct tie’ between
the direct material inputs (scrap in this case) that causes the cost
changes and the related home market sales of rebar.’’ See ICDAS
Brief at 16–17, 21.

ICDAS in any event asserts that – even if a ‘‘direct tie’’ criterion is
applicable in the case at bar – ‘‘the record provides ample evidence to
satisfy Commerce’s new requirement.’’ ICDAS Brief at 21. ICDAS ac-
knowledges that ‘‘it is not possible in every case to have an item-by-
item match between sales and costs,’’ but maintains that this fact
‘‘should not automatically lead to the conclusion that only POR costs
can be used.’’ See ICDAS Brief at 21. ICDAS argues that ‘‘[i]t would
be impossible to match each pound of pasta produced with each
pound of semolina input in Certain Pasta from Italy or to match
each piece of rebar with each piece of scrap in this case.’’ See ICDAS
Brief at 21. According to ICDAS, its evidence demonstrating that the
changes in home market sales prices closely track changes in the

72 Like Commerce, the Domestic Producers also contend that the proponent of the use of
multiple cost-averaging periods must demonstrate a direct link between the input raw ma-
terial costs and directly related sales transactions within the same cost-averaging period.
See generally Domestic Producers Response Brief at 6–7, 13–14. As ICDAS notes, however,
the Domestic Producers completely fail to address the fact that Commerce has used shorter
cost-averaging periods in other cases where no such demonstration was required. See
ICDAS Reply Brief at 4. ICDAS further notes that Commerce cited only a single case to
support its new requirement. See id.
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cost of scrap is ‘‘a more than sufficient showing . . . to satisfy Com-
merce’s [assertedly new] test.’’ See ICDAS Brief at 21.

The Domestic Producers argue that ‘‘ICDAS’ submitted evidence is
not sufficient to demonstrate that its scrap purchases were incorpo-
rated into merchandise sold within the same quarter.’’ Domestic Pro-
ducers Response Brief at 7; see also id. at 6–7, 13–15. Specifically,
the Domestic Producers contend that ICDAS’ inventory management
practices suggest that ICDAS did not incorporate purchased scrap
into rebar which was sold in the same quarter. See Domestic Produc-
ers Response Brief at 14–15. But ICDAS brushes off such talk as
mere ‘‘speculation,’’ and maintains that the Domestic Producers say
nothing that ‘‘undercut[s] the record evidence that ICDAS’ quarterly
average home market sales prices closely tracked scrap costs.’’ See
ICDAS Reply Brief at 4. Indeed, according to ICDAS, the Domestic
Producers’ argument ‘‘highlights the big problem here: Commerce
has used high scrap costs incurred at a later date in its cost compari-
son with rebar sales that occurred months earlier – when ICDAS
could not possibly have anticipated that it would have such high
scrap costs.’’ Id. (emphases added).73

Finally, the Domestic Producers argue that the use of multiple
cost-averaging periods ‘‘is especially inappropriate to the steel indus-
try.’’ Domestic Producers Response Brief at 15; see also id. at 7, 13–
17. The Domestic Producers assert that ‘‘the fluctuations of which
ICDAS complains are normal in the steel market.’’ See Domestic Pro-
ducers Response Brief at 7. The Domestic Producers pointedly note
that other respondents in the review at issue ‘‘experienced the same
fluctuations in scrap costs, but nevertheless felt no need to ask
[Commerce] for use of multiple cost-averaging periods.’’ See Domes-
tic Producers Response Brief at 7.74 The Domestic Producers state
that they know of no case where Commerce has deviated from the
practice of single POR-wide cost-averaging due to changes in scrap
costs, and they caution that deviating from that practice for ICDAS
here would require Commerce to calculate the cost of production on a

73 Elsewhere, ICDAS explains:

[W]hen ICDAS set the prices for sales that were made in the first quarter, ICDAS had no
way of knowing that its costs would increase dramatically three quarters later and that
such an increase would significantly affect the average cost for the entire year of the
POR. Those cost changes could not have been taken into account when ICDAS set sale
prices months earlier. On a contemporaneous basis, ICDAS did in fact adjust its prices to
take into account the significantly increased costs. . . . ICDAS could not, however, go
back and retroactively adjust prices on sales that had occurred months earlier.

ICDAS Brief at 12.
74 As the Domestic Producers note, two of the respondents in the underlying administra-

tive review did not contest Commerce’s use of POR average costs in the agency’s calcula-
tions. See Domestic Producers Response Brief at 16 n.5. However, like ICDAS, one other re-
spondent – Habas – is challenging the agency on the issue. See Habas Remand Results at
19 (reaffirming, on remand, Commerce’s decision not to depart from agency’s normal prac-
tice of using the POR average cost), which are being contested by Habas.
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quarterly basis for all other respondents in this review as well, and –
indeed – would have potentially wide-ranging implications for all
current and future steel cases ‘‘where the fluctuation of scrap costs
exceeds some indeterminate . . . threshold.’’ See Domestic Producers
Response Brief at 7, 15–16; see generally Decision Memo at 8–10
(summarizing Domestic Producers’ arguments as to consequences for
other steel cases, as well as other respondents in this case).

ICDAS summarily rejects the Domestic Producers’ ‘‘Chicken
Little’’ predictions. ICDAS maintains that ‘‘[w]here, as here, Com-
merce’s test for using multiple cost periods has been met, then Com-
merce must use multiple cost periods.’’ ICDAS Reply Brief at 4.
ICDAS emphasizes that a quarterly cost approach is needed to prop-
erly analyze ICDAS’ sales, ‘‘not only because of the mismatch be-
tween sales and costs, but also because all of ICDAS’ U.S. sales used
in Commerce’s dumping analysis fall within the first and second
quarters of the POR when the POR average cost was significantly
higher than the respective quarterly average costs.’’ ICDAS Reply
Brief at 4. ICDAS makes the fair point that ‘‘[t]he fact that some
other respondents . . . did not provide (and Commerce did not re-
quest) quarterly cost data and did not request use of quarterly costs,
is not the fault of ICDAS,’’ and should not properly affect the out-
come on this issue. ICDAS Reply Brief at 4–5.

As to the Domestic Producers’ claims about the broader implica-
tions of ICDAS’ request, ICDAS states that it is ‘‘telling’’ that the Do-
mestic Producers cited no authority for their assertion that using
quarterly costs for ICDAS ‘‘would . . . effectively establish[ ] a new
methodology for the steel industry.’’ See ICDAS Reply Brief at 5
(quoting Domestic Producers Response Brief at 16). ICDAS further
asserts that the Domestic Producers have failed to ‘‘provide[ ] a
single example of a steel case that shares similar characteristics
with this rebar case – i.e., a single primary input (such as scrap) that
experiences a significant and consistent change in price – that would
warrant the use of multiple cost averaging periods.’’ See ICDAS Re-
ply Brief at 5.

Even more fundamentally, ICDAS correctly observes that Com-
merce did not rely on the Domestic Producers’ argument as a basis
for the agency’s decision not to use quarterly average costs in this
case. See ICDAS Reply Brief at 5. Accordingly, just as Commerce’s
determination cannot be sustained based on the Domestic Producers’
claim that scrap does not qualify as a ‘‘single primary input,’’ so too
Commerce’s determination cannot be sustained on the basis of the
Domestic Producers’ claims that wide-ranging implications would as-
sertedly flow from the use of ICDAS’ quarterly costs here. See
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168–69
(1962) (ruling that an agency’s decision may only ‘‘be upheld, if at
all, on the same basis articulated . . . by the agency itself ’’).
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In its brief, the Government completely side-steps the merits of
the issue. Instead, the Government seeks a voluntary remand, in-
voking SKF, which recognizes the right of an agency to ‘‘request a re-
mand, without confessing error, to reconsider its previous position.’’
Def. Response Brief at 12 (quoting SKF USA, Inc. v. United States,
254 F.3d 1022, 1027–28 (Fed. Cir. 2001)); see also id. at 1–2, 8, 11–
12. The Government concedes that ‘‘Commerce’s Final Results do not
adequately address ICDAS’s arguments,’’ and that a ‘‘more in-depth
analysis is required due to the technical nature of ICDAS’s argu-
ments and the cost methodology which Commerce employed in this
determination.’’ Def. Response Brief at 11. The Government requests
a remand to ‘‘allow Commerce to provide a thorough explanation
concerning the complexities of the issue and its effect upon ICDAS’s
cost of production.’’ Def. Response Brief at 11–12. Moreover, notwith-
standing their brief (arguing at length that ICDAS’ request for use of
quarterly costs should be rejected on the merits, and that the agen-
cy’s use of POR average costs should be sustained), the Domestic
Producers advised in the course of oral argument that they do not
oppose the agency’s request for a voluntary remand on this issue. See
Domestic Producers Response Brief at 2–17, 40; Transcript of Oral
Argument (‘‘Tr.’’) at 54.

ICDAS takes a radically different stance. While ICDAS agrees
that Commerce’s use of ICDAS’ quarterly average costs versus the
POR average cost must be remanded to the agency, ICDAS argues
that the Court should first ‘‘reach[ ] a decision on the merits and en-
ter[ ] an order with instructions that, on remand, Commerce must
use quarterly costs in its antidumping analysis for ICDAS.’’ ICDAS
Reply Brief at 5; see also id. at 1–2; ICDAS Brief at 5.75

75 To support its opposition to the Government’s request for a voluntary remand, ICDAS
relies on Pittsburgh Logistics, Corus Staal, and Atlantic Sugar. See ICDAS Reply Brief at
1–2 (discussing Corus Staal BV v. United States, 29 CIT 777, 781–83, 387 F. Supp. 2d 1291,
1295–97 (2005); Atlantic Sugar, Ltd. v. United States, 1 CIT 211, 211–13, 511 F. Supp. 819,
820–21 (1981)); ICDAS Reply Brief at 14 (discussing Former Employees of Pittsburgh Logis-
tics Systems, Inc. v. U.S. Sec’y of Labor, 27 CIT 1301, 1308–09 (2003)). But the cases that
ICDAS cites are not squarely on point, and do not compel denial of the remand requested
here.

In Pittsburgh Logistics, for example, the agency had already had five bites at the apple –
including one remand. See Pittsburgh Logistics, 27 CIT at 1308–09. In Corus Staal, the
court found the agency’s request for a remand to be ‘‘both unsupported and unexplained.’’
See Corus Staal, 29 CIT at 781–83, 387 F. Supp. 2d at 1295–97. And the Atlantic Sugar
court actually did not even deny the request for remand; it simply deferred the request until
briefing on the merits of all claims was complete and the case fully submitted for decision.
See Atlantic Sugar, 1 CIT at 211–13, 511 F. Supp. at 820–21.

Cf. F.lli De Cecco di Filippo Fara S. Martino, S.p.A., 216 F.3d 1027, 1034–35 (Fed. Cir.
2000) (rejecting claim that trial court ‘‘erred in not allowing Commerce a second chance, af-
ter remand, to corroborate the . . . petition rate’’ based on pre-existing data; reasoning, inter
alia, that ‘‘[t]o do so . . . would create a perverse incentive for Commerce not to make ad-
equate efforts to corroborate the rate it selected in the first instance, as the statute re-
quires’’); Corus Staal, 27 CIT at 391, 259 F. Supp. 2d at 1257 (denying Government’s re-
quest for voluntary remand, notwithstanding SKF, where ‘‘Commerce’s brief [did] not
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Under SKF, an agency is generally entitled to a voluntary remand
to reconsider its position, ‘‘if the agency’s concern is substantial and
legitimate.’’ See SKF, 254 F.3d at 1028–29. But ICDAS questions the
legitimacy of Commerce’s concern here. ICDAS argues, in essence,
that the parties have been down this road before, that Commerce is
simply seeking a ‘‘do over,’’ and that the agency is not entitled to re-
peated bites at the same apple.76 ICDAS raises the spectre of an
agency with a result in search of a rationale.77

ICDAS is, quite understandably, frustrated with the position in
which it finds itself. But the Government must be presumed to have
acted in good faith. Certainly ICDAS has pointed to no evidence to
substantiate any suggestion of prejudgment on the part of Com-
merce. See generally Habas Sinai ve Tibbi Gazlar Istihsal Endustrisi
A.S. v. United States, 31 CIT , , 2007 WL 3378201 at * 4–5
(2007) (and cases cited there). Moreover, although ICDAS is – per-
haps with good reason – skeptical of the outcome of the voluntary re-
mand that Commerce seeks, the Government has given the Court its
express assurances that the agency plans to use the remand pro-
ceeding to take a fresh look at the issue. See Tr. at 48–49 (denying
that results of remand are ‘‘predetermined,’’ emphasizing that Com-
merce ‘‘could change its mind’’ on remand, advising that Commerce
has assured counsel for the Government ‘‘that this is not a result ori-
ented remand request,’’ and stating that the agency has not ‘‘already
made up its mind’’). And this is not a case in which it can be said
that a remand to the agency would be futile. See generally Nippon
Steel Corp. v. United States, 458 F.3d 1345 (Fed. Cir. 2006).

A court must tread lightly in administrative cases, taking care not
to infringe on an agency’s mandate and discretion by re-weighing
facts and substituting its judgment for that of the agency. As the
Government notes, that is particularly true where, as here, ‘‘the is-
sue is based on a ‘factual determination’ which requires agency ex-
pertise.’’ See Def. Response Brief at 12. The Court of Appeals has un-
derscored that Commerce is the ‘‘master’’ of the antidumping law,

provide any reason, policy or otherwise, for requesting a remand,’’ except that agency
wished to ‘‘ ‘reconsider its decision’ ’’; noting that ‘‘remand must be on account of appropri-
ate reasons,’’ that ‘‘the agency must state its reasons for requesting remand,’’ and that ‘‘con-
cerns for finality do exist’’).

76 See, e.g., Tr. at 14 (arguing that ‘‘the Government must give due regard to [the] finality
[of] its decision,’’ that an agency ‘‘cannot simply ask for a do over anytime it wishes,’’ and
that ‘‘[h]ere, the Government simply wants a chance to rewrite Commerce’s decision’’),
23–24 (asserting that Commerce is not entitled to ‘‘basically have an opportunity to redo its
decision anytime it feels that there are weaknesses in the decision’’).

77 See, e.g., Tr. at 14 (asserting that Commerce’s request for remand is, in essence, ‘‘an
effort to make an end run around the prohibition on post hoc rationalizations’’), 16 (charac-
terizing Commerce’s request for remand ‘‘an effort to now come up with reasons for a deci-
sion that’s already been made’’), 23 (asserting that reason for requested remand is not that
Commerce ‘‘want[s] to go back and reconsider the issue,’’ but – rather – that the agency
‘‘want[s] to bolster [its] support’’ for its existing determination).
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and that ‘‘[f]actual determinations supporting anti-dumping margins
are best left to the agency’s expertise.’’ See F.lli De Cecco di Filippo
Fara S. Martino, S.p.A., 216 F.3d 1027, 1032 (Fed. Cir. 2000); Micron
Tech., Inc. v. United States, 117 F.3d 1386, 1394 (Fed. Cir. 1997).

The Government’s request for a voluntary remand is therefore
granted. On remand, the Commerce Department shall consider
anew the use of ICDAS’ quarterly average costs versus the POR av-
erage cost in calculating ICDAS’ cost of production.78 In addition,
Commerce shall clarify the test that it is applying for the use of mul-
tiple cost-averaging periods, fully articulate the rationale for its re-
determination on the issue, and recalculate ICDAS’ dumping mar-
gin, if appropriate.

F. Commerce’s Use of Date of Entry to Define
the Universe of Sales

ICDAS’ final challenge to the Final Results contests Commerce’s
decision to use the date of entry – rather than the date of sale – to
define the ‘‘universe of sales’’ subject to the administrative review at
issue here. See generally Decision Memo at 20–25 (analyzing ‘‘Uni-
verse of Sales’’ issue); ICDAS Brief at 6, 37–40; ICDAS Reply Brief
at 13–15.

In all six prior reviews up to the administrative review here, Com-
merce consistently had defined the universe of sales by using the
date of sale. See Decision Memo at 22; ICDAS Brief at 2, 6, 37, 39–
40; ICDAS Reply Brief at 13, 15; Def. Response Brief at 28; Domestic
Producers Response Brief at 34. Indeed, even in this administrative
review, Commerce used the date of sale to define the universe of
sales in its Preliminary Results. See ICDAS Brief at 6; ICDAS Reply
Brief at 13. As ICDAS puts it, only in the Final Results did Com-
merce ‘‘abruptly decide[ ] to reverse its decision in the Preliminary

78 In Habas, the companion case to this case, the plaintiff filed a notice of subsequent au-
thority based on Commerce’s treatment of the issue of the use of multiple cost-averaging pe-
riods in the course of the Ninth Administrative Review of the same underlying antidumping
order at issue here, concerning rebar from Turkey. The parties to this case were accorded
the opportunity to comment on that subsequent authority. See Letter from ICDAS to Court
(Dec. 1, 2008); Defendant’s Response to Notice of Subsequent Authority (Dec. 1, 2008); Let-
ter from Domestic Producers to Court (Dec. 1, 2008); see also Letter from Domestic Produc-
ers to Court (Feb. 2, 2009) (transmitting United States v. Eurodif S.A., 555 U.S. , 129
S. Ct. 878 (2009), and highlighting Supreme Court’s holding that Commerce’s interpreta-
tion of the statute ‘‘governs in the absence of unambiguous statutory language to the con-
trary or unreasonable resolution of language that is ambiguous,’’ and that ‘‘[t]his is so even
after a change in regulatory treatment’’; arguing that Commerce’s recent asserted ‘‘refine-
ment of its test for considering whether to use multiple cost averaging periods’’ is just such
a change in regulatory treatment).

In its comments, the Government argued that any recent change in Commerce’s method-
ology is ‘‘irrelevant.’’ See Defendant’s Response to Notice of Subsequent Authority at 4. Re-
mand will give Commerce itself the opportunity to consider the implications for this case –
if any – of any asserted recent change in agency methodology, and will allow the agency to
consider the views of ICDAS and the Domestic Producers on the matter, if appropriate.
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Results, and to apply a new universe of sales methodology based on
date of entry.’’ ICDAS Brief at 37.79 ICDAS pointedly notes that
‘‘Commerce decided to make this change even though Commerce rec-
ognized that it . . . could make the difference between revocation of
the [antidumping] order as to ICDAS and an above-de minimis mar-
gin.’’ ICDAS Brief at 37 (citing Decision Memo at 20); see also id. at
40; ICDAS Reply Brief at 14–15.

ICDAS candidly acknowledges that ‘‘Commerce has discretion to
reconsider the methodologies it uses in its antidumping analysis.’’
ICDAS Brief at 37. But, as ICDAS emphasizes, that discretion ‘‘is
not unbounded.’’ See ICDAS Brief at 37 (citation omitted). In par-
ticular, ICDAS asserts that an agency’s discretion is limited ‘‘where
a respondent has detrimentally relied on an old methodology used in
previous reviews.’’ ICDAS Brief at 37 (quoting Anshan Iron & Steel
Co. v. United States, 27 CIT 1234, 1241–42 (2003)). In addition, as
ICDAS notes, an agency must ‘‘explain the basis for its change.’’
ICDAS Brief at 37–38 (quoting Anshan Iron, 27 CIT at 1242); see
also id. at 38 n.24 (same). Invoking Shikoku, ICDAS asserts that
Commerce violated both of these limitations on its discretion in this
case. See ICDAS Brief at 38–40 (citing Shikoku Chems. Corp. v.
United States, 16 CIT 382, 795 F. Supp. 417 (1992)).80 ICDAS con-
cludes:

79 The Domestic Producers bristle at any suggestion that using the date of entry to de-
fine the universe of sales constitutes a new methodology. See generally Domestic Producers
Response Brief at 4, 34–40. Indeed, the Domestic Producers assert not only that the use of
the date of entry is standard agency practice, but also that the statute requires it (at least
where the date of entry is known). See Domestic Producers Response Brief at 4, 35–40.

Contrary to the Domestic Producers’ claims, however, Commerce maintains that – as
ICDAS argues – the agency has the discretion to define the universe of sales using ‘‘as ap-
propriate, entries, exports, or sales.’’ See Decision Memo at 22 (discussing 19 U.S.C.
§ 1675(a)(2)(A) and 19 C.F.R. § 351.213(e)); ICDAS Reply Brief at 13 n.10. As Commerce
explained in promulgating its regulation on the issue, ‘‘neither the [statute] nor the AD
Agreement specifies whether sales or entries are to be reviewed.’’ See Antidumping Duties;
Countervailing Duties: Final Rule, 62 Fed. Reg. at 27,314 (Preamble).

ICDAS further argues that defining the universe of sales using the date of sale (rather
than the date of entry) has been sustained by the courts. See ICDAS Reply Brief at 13 n.10
(citing FAG Kugelfischer Georg Schafer KGAA v. United States, 19 CIT 1177, 1180–81, aff ’d,
86 F.3d 1179 (Fed. Cir. 1996)). In its Final Results, however, Commerce sought to distin-
guish FAG Kugelfischer, on which ICDAS relies. See Decision Memo at 24 (stating, inter
alia, that ‘‘FAG Kugelfischer addressed the appropriateness of using sales versus entry data
in the context of a sampling situation, unlike the use of actual sales and entry data here’’);
see also Domestic Producers Response Brief at 39. Moreover, the Final Results stated that –
although Commerce retains the discretion to define the universe of sales using ‘‘entries, ex-
ports, or sales’’ – the agency does not believe that those three bases are ‘‘equally preferable,’’
and that Commerce’s usual practice is to use date of entry. See Decision Memo at 22; see
also id. at 24 (explaining that ‘‘it remains within [Commerce’s] discretion, and is, in fact,
[Commerce’s] preference and practice to restrict the universe to entries when the facts per-
mit’’).

80 ICDAS relies on Shikoku for the proposition that Commerce is not permitted to make
‘‘minor but disruptive changes in methodology where a respondent demonstrates its specific
reliance on the old methodology used in multiple preceding reviews.’’ ICDAS Brief at 38 (cit-
ing Shikoku, 16 CIT 382, 795 F. Supp. 417). Specifically, the Shikoku court found that Com-

U.S. COURT OF INTERNATIONAL TRADE 173



Basic principles of fairness demand that Commerce be pre-
vented ‘‘from changing its methodology at this late stage.’’
Shikoku, 16 CIT at 388, [795] F. Supp. at 421. Commerce can-
not be permitted to abruptly change its methodology unless it
can articulate specific reasons that differentiate this review
from all the prior reviews. No such reasons have been provided.
And certainly, there is no equitable reason why ICDAS must
endure another three years of administrative reviews due to an
eleventh hour discretionary change of methodology.

ICDAS Brief at 40.
Although the Domestic Producers seek to minimize ICDAS’ claim

of reliance,81 ICDAS argues that, ‘‘[a]fter many reviews, ICDAS
ha[d] developed a strong expectation that Commerce would employ
the same universe of sales methodology.’’ See Domestic Producers Re-
sponse Brief at 34–37 & n.14 (characterizing ICDAS’ example of reli-
ance as ‘‘trivial’’); ICDAS Brief at 39. ICDAS asserts that its expecta-
tion ‘‘affected the manner in which [it] has dealt with this case.’’
ICDAS Brief at 39. As an example, ICDAS states that, in requesting
revocation of the antidumping order, it submitted a certification that
it believed that its dumping margin for the review would be zero or
de minimis. ICDAS Brief at 39. ICDAS explains that it submitted
that certification ‘‘on the assumption that Commerce would continue

merce ‘‘[had] abused its discretion in adopting a slightly improved allocation methodology in
the face of years of acceptance of the prior approach.’’ Shikoku, 16 CIT at 387, 795 F. Supp.
at 420–21. The court noted that Commerce had failed to identify any new or important facts
that would justify the new methodology, and had failed to explain how the new methodology
‘‘would reveal significant and heretofore undiscovered dumping.’’ Shikoku, 16 CIT at 387,
795 F. Supp. at 421. Although the new methodology at issue there would have been more
accurate, its use would have resulted in a dumping margin slightly above de minimis, and
thus would have denied the respondent the opportunity to have the antidumping order
against it revoked after years of having zero or de minimis dumping margins. The court
therefore held that Commerce’s obligation ‘‘to administer the antidumping laws fairly’’ pre-
cluded the agency ‘‘from changing its methodology at this late stage.’’ Shikoku, 16 CIT at
388, 795 F. Supp. at 421. The court emphasized that ‘‘[a]t some point, Commerce must be
bound by its prior actions so that parties have a chance to purge themselves of antidumping
liabilities.’’ Shikoku, 16 CIT at 387, 795 F. Supp. at 421. See generally ICDAS Brief at 38–40
(discussing Shikoku); ICDAS Reply Brief at 15 (same). But see Domestic Producers Re-
sponse Brief at 36–37, 39–40 (seeking to distinguish Shikoku from the case at bar).

81 As a threshold matter, the Domestic Producers highlight the fact that ICDAS did not
advance its reliance argument at the agency level. The Domestic Producers therefore con-
tend that the doctrine of exhaustion of administrative remedies bars ICDAS from making
the argument here. See generally Domestic Producers Response Brief at 34–36 & n.13.
ICDAS maintains that, because Commerce used the date of sale to define ICDAS’ universe
of sales in the Preliminary Results, ‘‘ICDAS could only challenge the use of entry date to
define the universe of sales after Commerce published the Final Results.’’ See ICDAS Reply
Brief at 13 n.10. It is far from clear whether ICDAS reasonably could have been expected to
make its reliance argument in the rebuttal brief that it filed with Commerce. But, in any
event, the Domestic Producers did not press their exhaustion claim at oral argument. See
Corus Staal, 502 F.3d at 1381 (and cases cited there) (noting that ‘‘applying exhaustion
principles in trade cases is subject to the discretion of the judge of the Court of Interna-
tional Trade’’).
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to use the same methodologies that it had used for many years, in-
cluding the universe of sales methodology.’’ ICDAS Brief at 39–40.

Apart from its assertions of reliance, ICDAS further argues that
Commerce here ‘‘failed to offer a reasoned explanation for its change
in methodology.’’ ICDAS Brief at 39; see also id. at 2, 6, 39–40;
ICDAS Reply Brief at 13–14. ICDAS contends that Commerce iden-
tified no legal authority requiring it to make the change. See ICDAS
Brief at 39. Moreover, according to ICDAS, Commerce failed to iden-
tify any new facts which would warrant the change. Id. Although the
Domestic Producers go to some lengths to seek to defend Commerce’s
treatment of the universe of sales issue in the Final Results, the
Government itself readily concedes that the Final Results failed to
adequately explain the reasons for Commerce’s change in methodol-
ogy. Compare Domestic Producers Response Brief at 4, 34–40 (as-
serting that Commerce ‘‘clearly and completely explained its reason
for changing its methodology’’) with Def. Response Brief at 28–29
(flatly admitting that ‘‘Commerce’s Final Results did not explain the
change in methodology’’). The Government therefore requests a vol-
untary remand. Def. Response Brief at 1–3, 9, 28–29.

The Domestic Producers see no need for a voluntary remand, and
urge that Commerce’s use of the date of entry to define the universe
of sales in the Final Results be sustained in all respects. See Tr. at
77–79. ICDAS too opposes the Government’s request for a voluntary
remand – albeit for a very different reason. ICDAS maintains that
the requested remand is not required under SKF, ‘‘because the Gov-
ernment does not state that it wishes to ‘reconsider’ its position, only
that it wishes to further explain and justify it.’’ See ICDAS Reply
Brief at 14 (quoting SKF, 254 F.3d at 1029). And ICDAS contends
that ‘‘[t]here is no legal or factual basis that could justify Com-
merce’s last-minute reversal in methodology at the very point when
ICDAS became eligible for revocation.’’ ICDAS Reply Brief at 14–15.
Quoting Shikoku, ICDAS maintains that ‘‘‘[i]t is simply too late to
mandate another three years of administrative reviews because of a
last minute ‘‘improvement’’ in Commerce’s methodology,’ ’’ and that –
accordingly – the proper course is to ‘‘remand this issue to Commerce
with instructions to use date of sale to define the universe of sales.’’
See ICDAS Reply Brief at 15 (quoting Shikoku, 16 CIT at 387–88,
795 F. Supp. at 421–22); see also id. at 14.

As discussed in section III.E immediately above, however, under
SKF, an agency is generally entitled to a voluntary remand to recon-
sider its position, ‘‘if the agency’s concern is substantial and legiti-
mate.’’ See SKF, 254 F.3d at 1028–29. ICDAS’ skepticism notwith-
standing,82 the Government must be presumed to be acting in good

82 See, e.g., Tr. at 14 (arguing that Commerce ‘‘cannot simply ask for a do over anytime it
wishes,’’ and surmising that agency’s request for voluntary remand is ‘‘an effort to make an
end run around the prohibition on post hoc rationalizations’’).
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faith. To be sure, ICDAS has pointed to no specific evidence to indi-
cate that Commerce has prejudged the outcome of the remand that it
requests. See generally Habas, 31 CIT at , 2007 WL 3378201 at
* 4–5 (and cases cited there). Further, as with the issue of ICDAS’
request for the use of its quarterly average costs (rather than the
POR average cost), the Government has given the Court its express
assurances that the agency plans to use the remand proceeding to
take a fresh look at the issue. See Tr. at 48–49 (disavowing any no-
tion that remand results have been ‘‘predetermined,’’ and stating
that Commerce has assured Government counsel that request for re-
mand ‘‘is not . . . result oriented’’). Thus, once again, it cannot be said
with any assurance that a remand to the agency would be futile. See
generally Nippon Steel Corp., 458 F.3d 1345.

The Government’s request for a voluntary remand is accordingly
granted. On remand, the Commerce Department shall consider
anew Commerce’s use of the date of sale versus the date of entry to
define ICDAS’ universe of sales for the administrative review here at
issue, weighing all appropriate factors (including past agency prac-
tice). In addition, Commerce shall fully articulate the rationale for
its redetermination on the issue, and recalculate ICDAS’ dumping
margin, if appropriate.

IV. Conclusion

For all the reasons set forth above, the Domestic Producers’ Mo-
tion for Judgment on the Agency Record challenging Commerce’s de-
cision to treat sales made through ICDAS’ U.S. affiliate as EP sales
must be denied. ICDAS’ Motion for Judgment on the Agency Record
similarly must be denied as to ICDAS’ claims that Commerce im-
properly denied ICDAS’ request for a startup adjustment, and that
Commerce erred in its treatment of ICDAS’ foreign exchange gains
as well as in its decision to cap ICDAS’ total financial expenses at
zero. On the other hand, ICDAS’ Motion for Judgment on the Agency
Record is granted as to ICDAS’ challenges to Commerce’s use of in-
voice date (rather than contract date) as the date of sale for ICDAS’
U.S. sales, Commerce’s use of the POR average cost of manufactur-
ing (rather than ICDAS’ quarterly costs) in the agency’s ‘‘sales below
cost’’ analysis, and Commerce’s use of the date of entry (rather than
the date of sale) to define ICDAS’ universe of sales; and this matter
is remanded to the Department of Commerce for further action not
inconsistent with this opinion.

A separate order will enter accordingly.
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Slip Op. 09–21

CORUS STAAL BV, Plaintiff, v. UNITED STATES AND UNITED STATES
DEPARTMENT OF COMMERCE, Defendants, and UNITED STATES
STEEL CORPORATION AND ARCELORMITTAL USA INC., Defendant-
Intervenors.

Before: Judith M. Barzilay, Judge
Court No. 07–00221

JUDGMENT

Upon consideration of Defendant U.S. Department of Commerce’s
(‘‘Commerce’’) Final Results of Redetermination Pursuant to Court
Remand filed on February 20, 2009, the court’s opinion in this action
on December 29, 2008, and all other papers filed and proceedings
conducted in this civil action, it is hereby:

ORDERED that Commerce’s use of zeroing to recalculate Plain-
tiff Corus Staal’s (‘‘Corus’’) dumping margin during the subject ad-
ministrative review is AFFIRMED; and it is further

ORDERED that Commerce’s instructions to U.S. Customs and
Border Protection (‘‘Customs’’) to levy antidumping duties on entries
of the subject merchandise made by Corus during the fourth admin-
istrative review is AFFIRMED; and it is further

ORDERED that Commerce’s Final Results of Redetermination
Pursuant to Court Remand concerning the issue of duty absorption
is AFFIRMED.

�

Slip Op. 09–23

SINCE HARDWARE (GUANGZHOU) CO., LTD., Plaintiff, v. UNITED
STATES, Defendant, and HOME PRODUCTS INTERNATIONAL, LTD.,
Def.-Ints.

Court No. 09–00123

[Plaintiff ’s motion for preliminary injunction granted.]

Dated: March 27, 2009

Law Offices of Vincent Bowen (Vincent Bowen) for plaintiff.
Michael F. Hertz, Acting Assistant Attorney General; Jeanne E. Davidson, Director,

Franklin E. White, Jr., Assistant Director, Commercial Litigation Branch, Civil Divi-
sion, U.S. Department of Justice (David S. Silverbrand) for defendant.

Blank Rome LLP (Frederick L. Ikenson) for defendant-intervenor.

OPINION AND ORDER

Eaton, Judge: Before the court is plaintiff ’s motion for a prelimi-
nary injunction, to which defendant consents, together with
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defendant-intervenor’s opposition to plaintiff ’s motion, and plain-
tiff ’s reply to defendant-intervenor’s opposition. For the reasons that
follow, the court grants plaintiff ’s motion.

Defendant-intervenor’s primary argument is that plaintiff will not
suffer irreparable harm if a preliminary injunction does not issue. In
support of this claim, defendant-intervenor argues that plaintiff is a
foreign manufacturer, and, because foreign manufacturers pay no
duties, they ‘‘are in a completely different position [from importers]:
they do not stand to be irreparably injured by the liquidation of im-
porters’ past entries and they are not entitled to receive the excep-
tional injunctive relief afforded by the Zenith decision.’’ Def.-Int.’s
Opp. 9 (citing Zenith Radio Corp. v. United States, 710 F.2d 806
(Fed. Cir. 1983)). The only other significant issue raised by
defendant-intervenor is that plaintiff has a low likelihood of success
on the merits, which ‘‘cannot be ignored’’ where, as is alleged here,
there is not a strong case of irreparable injury. Def.-Int.’s Opp. 13.

This Court has recently considered arguments identical to those
presented by defendant-intervenor. See Qingdao Taifa Group Co. v.
United States, 32 CIT , Slip Op. 08–118 (Nov. 4, 2008) (not re-
ported in the Federal Supplement) (‘‘Qingdao Taifa’’). In denying a
motion to set aside an injunction against liquidation, the Qingdao
Taifa Court found:

No extraordinary showing of irreparable harm is required to
obtain the injunction sought here. It has long been established
that liquidation of entries after a final determination of duties
for a particular period, before the merits can be litigated, is suf-
ficient harm. See Zenith Radio Corp. v. United States, 710 F.2d
806, 810 (Fed. Cir. 1983) (granting domestic producer injunc-
tion of liquidation during challenge to periodic review determi-
nation). Also, one need not be an importer to seek relief under
19 U.S.C. § 1516a(c)(3). See id. at 811. Competitive concerns of
the domestic producer were one of the determining factors in
Zenith. See id. at 810–11. Competition is no less a concern for a
foreign producer or exporter than it is for a domestic producer.
Therefore, Gleason’s argument based on Taifa’s lack of its own
imports is of no consequence and, as a legal matter, Taifa has
established irreparable harm.

Qingdao Taifa, 32 CIT at , Slip Op. 08–118 at 3.
Based on the reasoning in Qingdao Taifa, defendant−intervenor’s

argument with respect to plaintiff ’s inability to establish irreparable
harm because of its status as a foreign manufacturer fails.

With regard to defendant-intervenor’s likelihood of success on the
merits argument, it is well settled that ‘‘[t]he greater the harm to the
moving party, the lower the standard will be.’’ Ugine-Savoie Imphy v.
United States, 24 CIT 1246, 1251, 121 F. Supp. 2d 684, 689 (2000)
(citation omitted). It has also ‘‘long been established that liquidation
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of entries after a final determination of duties for a particular pe-
riod, before the merits can be litigated, is sufficient harm’’ for the en-
try of a preliminary injunction. See Qingdao Taifa, 32 CIT at ,
Slip Op. 08–118 at 3 (citation omitted). Thus, the standard for dem-
onstrating likelihood of success on the merits in this case is rela-
tively low.

Defendant-intervenor’s main argument with respect to success on
the merits is that there is an ‘‘overwhelming case against plaintiff ’’
based on the United States Department of Commerce’s (‘‘Com-
merce’’) application of a total Adverse Facts Available (‘‘AFA’’) anti-
dumping duty rate. See Def.-Int.’s Opp. 13–14. Plaintiff, on the other
hand, asserts that

even if the Commerce Department’s finding of a lack of full co-
operation with respect to sourcing of certain inputs is deter-
mined to be supported by substantial evidence on the record,
this does [not] warrant the Commerce Department’s revocation
of Since Hardware’s eligibility for separate rate status based on
its reported data and factors of production, a status for which
the Commerce Department qualified Since Hardware in the
preliminary determination and in the two completed adminis-
trative reviews.

Pl.’s Reply 6. For the court, plaintiff has set forth substantial claims
that justify it proceeding to litigation based on its separate duty rate
claim. Qingdao Taifa, 32 CIT at , Slip Op. 08–118 at 3 (‘‘While
the burden, as to this factor, is not high in actions such as this when
irreparable harm is established, there still must be a substantial
question for the court to resolve.’’) (citations omitted). Here,
defendant−intervenor’s assertion that ‘‘there can be no substantial
question because [plaintiff] received a total-adverse-facts-based rate
of duty due to non-cooperation . . . does not resolve the matter.’’ Id. at

, Slip Op. 08–118 at 4. The primary issue to be litigated in this
case is whether the application of total AFA justified in law and fact
Commerce’s actions. Although plaintiff ’s full case has not been pre-
sented to the court, plaintiff ’s claims form a sufficient basis to meet
the low standard of likelihood of success on the merits.

Finally, as in Qingdao Taifa,

There is also little doubt that the public interest is served by
permitting the court to reach a considered decision regarding
the agency’s determination as to whether, and in what amount,
duties are owed, before precluding the parties from litigating
the issue. No harm comes to either side by preserving the sta-
tus quo.

Qingdao Taifa, 32 CIT at , Slip Op. 08–118 at 3.
Upon consideration of the motion, defendant-intervenor’s opposi-

tion and plaintiff ’s reply, and after due deliberation, it is hereby
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ORDERED that plaintiff ’s motion for preliminary injunction is
granted; it is further

ORDERED that defendant United States, together with its del-
egates, officers, agents, servants and employees of the United States
Department of Commerce and United States Customs and Border
Protection, shall be, and hereby are, enjoined during the pendency of
this action, including relevant appeals and remands, from liquidat-
ing, or causing or permitting liquidation of, any unliquidated entries
into the United States of floor-standing, metal-top ironing tables and
certain parts thereof from China that:

(1) are subject to the antidumping duty administrative review,
the results of which were published as Floor-Standing,
Metal-Top Ironing Tables and Certain Parts Thereof from
the People’s Republic of China: Final Results of Antidump-
ing Duty Administrative Review, 74 Fed. Reg. 11,085 (Dep’t
of Commerce Mar. 16, 2009) (‘‘Final Results’’);

(2) were produced and exported to the United States by plain-
tiff, Since Hardware (Guangzhou) Co., Ltd.;

(3) were entered, or were withdrawn from warehouse, for con-
sumption on or after August 1, 2006 through and including
July 31, 2007; and

(4) remain unliquidated as of 5:00 p.m. E.D.T. on the fifth busi-
ness day after the day upon which copies of the Order are
served by hand by plaintiff upon the following individuals
and received by them or by their delegates:

Ann Sebastian
Director APO United/Import Administration Docket Center
International Trade Administration
U.S. Department of Commerce
14th Street and Constitution Avenue, NW, Room 1870
Washington, DC 20230

Jayson P. Ahern
Acting Commissioner of U.S. Customs and Border Protection
Attn: Alfonso Robles, Esq., Chief Counsel
U.S. Bureau of Customs and Border Protection
1300 Pennsylvania Avenue, NW, Room 4.4B
Washington, DC 20229
It is further
ORDERED that plaintiff shall file a certificate of service within

three (3) business days of serving the Order on the above−referenced
individuals; and

ORDERED that this injunction shall expire upon entry of a final
and conclusive court decision in this litigation, including all appeals
and remand proceedings, as provided in 19 U.S.C. § 1516a(e).
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