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ELIMINATION OF NONIMMIGRANT VISA EXEMPTION
 
FOR CERTAIN CARIBBEAN RESIDENTS COMING TO THE
 

UNITED STATES AS H–2A AGRICULTURAL WORKERS
 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 

ACTION: Final rule. 

SUMMARY: This finalizes interim amendments to the Department 
of Homeland Security’s (DHS) regulations, published in the Federal 
Register on February 8, 2016, that eliminated the nonimmigrant 
visa exemption for certain Caribbean residents seeking to come to the 
United States as H–2A agricultural workers and the spouses or chil
dren who accompany or follow these workers to the United States. As 
a result of the interim final rule, these nonimmigrants are required to 
have both a valid passport and visa. The Department of State (DOS) 
revised its regulations in a parallel interim final rule and is issuing a 
parallel final rule to adopt all interim changes as final. 

DATES: This rule is effective on August 6, 2018. 

FOR FURTHER INFORMATION CONTACT: Stephanie E. 
Watson, U.S. Customs and Border Protection, Office of Field 
Operations, (202) 325–4548, or via email at Stephanie.E.Watson@ 
cbp.dhs.gov. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On February 8, 2016, DHS published an interim final rule (IFR) in 
the Federal Register (81 FR 6430) requiring a British, French, or 
Netherlands national, or a national of Barbados, Grenada, Jamaica, 
or Trinidad and Tobago, who has his or her residence in British, 
French, or Netherlands territory located in the adjacent islands of the 
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Caribbean area, or in Barbados, Grenada, Jamaica, or Trinidad and 
Tobago, to obtain a valid, unexpired visa if the alien is proceeding to 
the United States as an H–2A agricultural worker. The IFR also 
eliminated the visa exemption for spouses and children accompany
ing or following to join such workers. Additionally, the IFR eliminated 
a visa exemption for workers in the U.S. Virgin Islands, as well for 
their spouses and children accompanying or following to join such 
workers, pursuant to an unexpired indefinite certification granted by 
the Department of Labor (DOL). DOS published a parallel rule in the 
Federal Register on the same day. See 81 FR 5906; see also 81 FR 
7454 (correction).1 

The H–2A nonimmigrant classification applies to an alien seeking 
to enter the United States to perform agricultural labor or services of 
a temporary or seasonal nature in the United States. Prior to the 
DHS and DOS interim final rules, H–2A agricultural workers were 
generally required to possess and present both a passport and a valid 
unexpired H–2A visa when entering the United States. Certain resi
dents of the Caribbean, however, were exempted by regulation from 
having to possess and present a valid unexpired H–2A visa to be 
admitted to the United States as a temporary agricultural worker. 
Specifically, a visa was not required for H–2A agricultural workers 
who are British, French, or Netherlands nationals, or nationals of 
Barbados, Grenada, Jamaica, or Trinidad and Tobago, who have their 
residence in British, French, or Netherlands territory located in the 
adjacent islands of the Caribbean area, or in Barbados, Grenada, 
Jamaica, or Trinidad and Tobago. Additionally, a visa was not re
quired for the spouse or child accompanying or following such an 
H–2A agricultural worker to the United States. 

DHS, in conjunction with DOS, determined that the nonimmigrant 
visa exemption for these classes of Caribbean residents, when coming 
to the United States as H–2A agricultural workers or as the spouses 
or children accompanying or following these workers, was outdated 
and incongruent with the visa requirement for other H– 2A agricul
tural workers from other countries. Both departments determined 
that eliminating the visa exemption furthered the national security 
interests of the United States and ensured that these applicants for 
admission, like other H–2A agricultural workers, would be appropri
ately screened via DOS’s visa issuance process prior to arrival in the 
United States. By requiring a visa, DOS can ensure that these per
sons possess positive evidence of the intended purpose of their stay in 
the United States upon arrival at a U.S. port of entry. Removing the 

1 There was one substantive difference between the DOS and DHS IFRs. The DOS IFR 
removed Antigua from its list of exempt countries in its title 22 regulations. The DHS title 
8 regulations did not include Antigua in its list of exempt countries. As such, the DHS IFR 
did not reference Antigua. 
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visa exemption also lessens the possibility that persons who pose 
security risks to the United States, as well as other potential immi
gration violators, may improperly gain admission to the United 
States. 

II. Discussion of Comments 
A. Overview 

Although the interim regulatory amendments were promulgated 
without prior public notice and comment procedures pursuant to the 
good cause and foreign affairs exceptions in section 553 of the Admin
istrative Procedure Act (APA) (5 U.S.C. 553(b)(3)(B) and 5 U.S.C. 
553(a)(1), respectively), the IFR provided for the submission of public 
comments that would be considered before adopting the interim 
amendments as final. The prescribed 30-day public comment period 
closed on April 8, 2016. During this time, DHS received three com
ments. Two of the comments were supportive of the rule and one was 
critical of it. 

B. Discussion 

For ease of discussion, DHS has divided the one critical comment 
received on the IFR into two subparts that raise related, but separate, 
issues. 

Comment: The commenter stated that, by eliminating this exemp
tion, DHS is upending a long-standing opportunity for individuals 
from these specific locations to easily come to the United States and 
earn substantially more money than they could at home. According to 
the commenter, implementation of this rule, which creates new costs 
and inconveniences for individuals from these areas, could dramati
cally decrease or essentially prevent these workers from coming to 
the United States. The commenter states that, in the case of a Ja
maican worker, the cost of securing a visa will be more than the 
average Jamaican worker could likely afford. 

Response: While the visa exemption for agricultural workers from 
the specified Caribbean countries dates back more than 70 years, it 
was created primarily to address U.S. labor shortages during World 
War II by expeditiously providing a source of agricultural workers 
from the British Caribbean to meet the needs of agricultural employ
ers in the southeastern United States. This basis for the exemption no 
longer exists and continuing to provide an exemption for these indi
viduals would be incongruent with the visa requirements for H–2A 
workers from other countries. While removing this exemption may 
make the process more difficult for individuals from these specified 
areas, it creates an equitable standard for everyone who would like to 
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enter the United States as an H–2A agricultural worker or as the 
spouse or child accompanying or following such an individual. It also 
better ensures that individuals from the specified Caribbean areas 
seeking admission as H–2A nonimmigrants, and their spouses and 
children, are in fact eligible for admission under the desired classifi
cation and permits greater screening for potential fraudulent employ
ment. Furthermore, by eliminating this exemption, the United States 
Government is better situated to ensure that workers are protected 
from illegal employment and recruitment-based abuses, including the 
imposition of fees prohibited under 8 CFR 214.2(h)(5)(xi). 

Comment: According to the same commenter, in eliminating this 
exemption, DHS and DOS are making the United States less secure 
by creating an incentive for individuals to seek to enter the United 
States illegally. The commenter states that the employers who would 
have hired the aliens affected by the IFR will now look to fill their 
positions by hiring other workers, potentially even illegal migrants, 
who may be willing to work for minimum wage or less. The com
menter states that the new demand for inexpensive labor may en
courage aliens to attempt to migrate to the United States illegally. 

Response: The exemption itself posed a security risk to the United 
States. Prior to the amendments in the IFR, H–2A agricultural work
ers from these specified Caribbean areas did not undergo the same 
visa issuance process as H–2A applicants from other countries. These 
individuals did not have to undergo a face-to-face consular interview 
and the associated fingerprint and security checks prior to seeking 
admission at a U.S. port of entry. As of February 19, 2016, the 
effective date of the IFR, these individuals have been subject to the 
same procedures as other H–2A applicants, providing consistency 
with the applicable procedures required for applicants from other 
countries, which include a more thorough screening afforded by the 
visa application process. 

DHS does not believe that requiring these individuals to obtain a 
visa will encourage illegal migration. Rather, removing this exemp
tion lessens the possibility that persons who pose security risks to the 
United States, as well as other potential immigration violators, may 
improperly gain admission to the United States. As mentioned above, 
although the removal of this exemption may make the process more 
difficult for individuals from these specified areas, it creates an equi
table standard for H–2A applicants and furthers the national security 
interests of the United States. 

Comment: The two supportive comments stated that the amend
ments in the IFR improve national security, facilitate the legitimate 
movement of people into the United States, and promote equality 
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among all individuals seeking to come to the United States as tem
porary agricultural workers. One commenter also noted that the 
amendments provide protection for H– 2A workers by ensuring that 
they learn more about their rights and responsibilities when being 
interviewed for a visa. 

Response: CBP agrees with these comments and concurs that the 
amendments to the regulations support the benefits described. 

C. Conclusion 

After careful consideration of the comments received, for the rea
sons stated above, as well as the reasons outlined in the interim final 
rule, CBP is adopting the interim regulations, published on February 
8, 2016, as final without change. 

III. Statutory and Regulatory Requirements 

A. Executive Orders 13563, 12866, and 13771 

Executive Orders 13563 and 12866 direct agencies to assess the 
costs and benefits of available regulatory alternatives and, if regula
tion is necessary, to select regulatory approaches that maximize net 
benefits (including potential economic, environmental, public health 
and safety effects, distributive impacts, and equity). Executive Order 
13563 emphasizes the importance of quantifying both costs and ben
efits, of reducing costs, of harmonizing rules, and of promoting flex
ibility. Executive Order 13771 (‘‘Reducing Regulation and Controlling 
Regulatory Costs’’) directs agencies to reduce regulation and control 
regulatory costs and provides that ‘‘for every one new regulation 
issued, at least two prior regulations be identified for elimination, 
and that the cost of planned regulations be prudently managed and 
controlled through a budgeting process.’’ 

OIRA has designated this rule not significant under Executive 
Order 12866. Nonetheless, DHS has considered the potential costs 
and benefits of this rule, as presented below, to inform the public of 
the costs and benefits of this rule. 

This rule is not an E.O. 13771 regulatory action because this rule is 
not significant under E.O. 12866. See Section 4 of Executive Order 
13771 and OMB’s Memorandum titled ‘‘Guidance Implementing Ex
ecutive Order 13771, Titled ‘Reducing Regulation and Controlling 
Regulatory Costs’’’ (April 5, 2017).2 Additionally, in this memoran
dum, OMB indicated that when a final rule neither increases nor 
decreases the cost of the interim final rule, the regulatory action does 
not need to be offset under this executive order. This final rule does 

2 This memorandum is available at: https://www.whitehouse.gov/sites/whitehouse.gov/ 
files/omb/memoranda/2017/M-17–21-OMB.pdf. 

https://www.whitehouse.gov/sites/whitehouse.gov
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not increase or decrease the cost of the interim final rule. For this 
reason, as well, this rule is not subject to the offset requirements of 
Executive Order 13771. 

Prior to publishing the IFR in February 2016, a British, French, 
and Netherlands national and a national of Barbados, Grenada, Ja
maica, and Trinidad and Tobago, who have his or her residence in a 
British, French, or Netherlands territory located in the adjacent 
islands of the Caribbean area or in Barbados, Grenada, Jamaica, or 
Trinidad and Tobago, were not required to obtain a visa before trav
eling to the United States as H–2A agricultural workers. The IFR 
required these prospective H–2A agricultural workers to obtain a visa 
prior to travel to the United States. Any spouses or children of these 
workers also now have to obtain a visa before being brought to the 
United States. Since 99 percent of such workers3 came from Jamaica, 
our analysis will focus on that country. The IFR also eliminated the 
visa exemption for workers in the U.S. Virgin Islands pursuant to an 
unexpired indefinite certification granted by DOL. Because these 
certifications have been obsolete for many years,4 eliminating them 
has no effect on the economy; hence, we will ignore this provision for 
the remainder of the analysis. 

Data on the number of visa applications Jamaican travelers need to 
obtain as a result of this rule is not available. A U.S Citizenship and 
Immigration Services (USCIS) database tracks the number of peti
tions for H–2A workers from Jamaica, but does not include the 
spouses or children who now also need visas to travel to the United 
States. A CBP database tracks the number of Jamaican nationals 
arriving under the H–2A program, but counts multiple arrivals by a 
single person as separate arrivals. For the purposes of this analysis, 
we use the number of petitions as our primary estimate of the number 
of visas that are needed under this rule. We use the number of total 
travelers from Jamaica under the H–2A program to illustrate the 
upper bound of costs that could result from this rule. 

Employers petitioned on behalf of an annual average of 190 workers 
from Jamaica under this program from FY 2011–20155 and an annual 
average of 4,215 Jamaicans arrived during that time period,6 which 
includes arrivals by H–2A agricultural workers as well as their 
spouses and children. This number also includes multiple arrivals in 
the same year by the same individuals. Because the number of unique 

3 Source: Communication with the Office of Field Operations (OFO) on October 11, 2016. 
4 See section 3 of the Virgin Islands Nonimmigrant Alien Adjustment Act of 1982, Public 
Law 97–271, 96 Stat. 1157, as amended (8 U.S.C. 1255 note). 
5 Source: Communication with USCIS on October 17, 2016. 
6 Source: CBP’s BorderStat Database (internal database), accessed October 5, 2016. 
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individuals arriving from Jamaica under the H–2A program is not 
available, we calculate costs based on a range of 190 (our primary 
estimate) to 4,215 prospective visa applicants. The current nonimmi
grant visa application processing fee, also called the Machine-
Readable Visa (MRV) fee, is $190. We assume this fee will be paid by 
the employer for the workers and by the employees for their spouses 
and children. We estimate that the imposition of the fee costs workers 
or employers between $36,100 (our primary estimate) and $800,850 
per year. 

Under this rule, workers are required to apply for a visa using Form 
DS–160 and undergo an interview at a U.S. embassy or consulate 
prior to traveling to the United States. According to the Paperwork 
Reduction Act estimate for Form DS–160,7 the Department of State 
estimates that the visa application takes 1.25 hours to complete. The 
interview itself typically lasts approximately 5–10 minutes; however, 
when accounting for potential wait time, the interview process may 
take up to 2 hours. Since the only U.S. embassy in Jamaica is in 
Kingston, visa applicants may have to travel up to 3.5 hours each way 
to appear for an interview, depending on their location. We therefore 
assume that filling out the D–160, traveling to and from the embassy 
for the visa interview, and the visa interview itself will require a total 
of 10.25 hours of the applicant’s time. To the extent the actual time 
burden to travel to and from the interview is less than we estimated, 
costs would be lower. Using the average Jamaican wage rate of 
$3.62/hour8 and a range of 190 to 4,215 workers per year, we estimate 
the cost of the time to Jamaican workers as a result of this rule to be 
between $7,050 (our primary estimate) and $156,398 per year. Com
bining this with the cost of the visa application fee, we estimate that 
the total annual cost of this rule is between $43,150 and $957,248. 

We are unable to quantify the benefits of this rule; therefore we 
discuss the benefits qualitatively. Requiring these prospective H–2A 
agricultural workers to obtain visas ensures that they are properly 
screened prior to arrival in the United States. This lessens the pos
sibility that a person who poses a security risk to the United States 

7 The supporting statement for Form DS–160 is available here: https://www.reginfo.gov/ 
public/do/PRAViewDocument?ref_nbr=201707–1405–001. 
8 Derived from International Labor Organization’s ILOSTAT internet Database. Available 
at http://www.ilo.org/ilostat. Accessed October 12, 2016. Our weekly wage estimate 
(18,832 Jamaican Dollars per week) is from the ‘‘Mean nominal monthly earnings of 
employees by type of scenario’’ report for all sectors in 2013 which is the last data year 
available. Our weekly hours worked estimate (40.7 hours per week) is from the ‘‘Hours of 
work, by economic activity’’ report for all sectors in 2008 which is the last year available for 
this data point. We converted the wage rate to U.S. dollars using the currency converter 
available at http://www.xe.com/currencyconverter/ on October 12, 2016. 18,832 Jamaican 
Dollars divided by 40.7 hours per week, multiplied by 0.0078155 U.S. dollars per Jamaican 
dollar = $3.62 U.S. dollars per hour. 

http://www.xe.com/currencyconverter
http://www.ilo.org/ilostat
http:https://www.reginfo.gov
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and other potential immigration violators may improperly gain ad
mission to the United States. DHS has determined that visitors from 
the countries affected by this rule are not a lower security risk than 
those coming from other countries; therefore, CBP believes that they 
should be subject to the same screening. Also, prescreening and ap
pearing before consular officers provide greater opportunities to en
sure compliance with DHS and DOL H–2A rules, including those 
regulatory provisions prohibiting the payment of fees by workers in 
connection with or as a condition of employment or recruitment. 

B. Regulatory Flexibility Act 

The Regulatory Flexibility Act (5 U.S.C. 601 et seq.), as amended by 
the Small Business Regulatory Enforcement and Fairness Act of 
1996, requires an agency to prepare a regulatory flexibility analysis 
that describes the effect of a proposed rule on small entities when the 
agency is required to publish a general notice of proposed rulemak
ing. A small entity may be a small business (defined as any indepen
dently owned and operated business not dominant in its field that 
qualifies as a small business per the Small Business Act); a small 
not-for-profit organization; or a small governmental jurisdiction (lo
cality with fewer than 50,000 people). Since a general notice of pro
posed rulemaking was not necessary, a regulatory flexibility analysis 
is not required. 

C. Unfunded Mandates Reform Act of 1995 

This rule will not result in the expenditure by State, local, and 
tribal governments, in the aggregate, or by the private sector, of $100 
million or more in any one year, and it will not significantly or 
uniquely affect small governments. Therefore, no actions are neces
sary under the provisions of the Unfunded Mandates Reform Act of 
1995. 

D. Executive Order 13132 

The rule will not have substantial direct effects on the States, on 
the relationship between the National Government and the States, or 
on the distribution of power and responsibilities among the various 
levels of government. Therefore, in accordance with section 6 of Ex
ecutive Order 13132, this rule does not have sufficient federalism 
implications to warrant the preparation of a federalism summary 
impact statement. 
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Amendments to the Regulations 

For the reasons set forth above, the interim final rule amending 8 
CFR part 212, which was published at 81 FR 6430 on February 8, 
2016, is adopted as final without change. 

Dated: June 14, 2018. 

KRISTJEN NIELSEN, 
Secretary. 

[Published in the Federal Register, July 6, 2018 (83 FR 31447)] 

◆ 

CBP Dec. 18–08
 

COBRA FEES TO BE ADJUSTED FOR INFLATION IN
 
FISCAL YEAR 2019
 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 

ACTION: General notice. 

SUMMARY: This document announces that U.S. Customs and Bor
der Protection (CBP) is adjusting certain customs user fees and limi
tations established by the Consolidated Omnibus Budget Reconcilia
tion Act (COBRA) for Fiscal Year 2019 in accordance with the Fixing 
America’s Surface Transportation Act (FAST Act) as implemented by 
CBP regulations. 

DATES: The adjusted amounts of customs COBRA user fees and 
their corresponding limitations set forth in this notice for Fiscal 
Year 2019 are required as of October 1, 2018. 

FOR FURTHER INFORMATION CONTACT: Tina Ghiladi, 
Director—Office of Finance, 202–344–3722, UserFeeNotices@cbp. 
dhs.gov. 

SUPPLEMENTARY INFORMATION: 

Background 

On December 4, 2015, the Fixing America’s Surface Transportation 
Act (FAST Act, Pub. L. 114–94) was signed into law. Section 32201 of 
the FAST Act amended section 13031 of the Consolidated Omnibus 
Budget Reconciliation Act (COBRA) of 1985 (19 U.S.C. 58c) by requir
ing certain customs COBRA user fees and corresponding limitations 
to be adjusted by the Secretary of the Treasury (Secretary) to reflect 
certain increases in inflation. 



10 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

Sections 24.22 and 24.23 of title 19 of the Code of Federal Regula
tions (19 CFR 24.22 and 24.23) describe the procedures that imple
ment the requirements of the FAST Act. Specifically, paragraph (k) in 
section 24.22 (19 CFR 24.22(k)) sets forth the methodology to deter
mine the change in inflation as well as the factor by which the fees 
and limitations will be adjusted, if necessary. The fees and limitations 
subject to adjustment, which are set forth in Appendix A and Appen
dix B of part 24, include the commercial vessel arrival fees, commer
cial truck arrival fees, railroad car arrival fees, private vessel arrival 
fees, private aircraft arrival fees, commercial aircraft and vessel 
passenger arrival fees, dutiable mail fees, customs broker permit user 
fees, barges and other bulk carriers arrival fees, and merchandise 
processing fees, as well as the corresponding limitations. 

Determination of Whether an Adjustment Is Necessary for 
Fiscal Year 2019 

In accordance with 19 CFR 24.22, CBP must determine annually 
whether the fees and limitations must be adjusted to reflect inflation. 
For fiscal year 2019, CBP is making this determination by comparing 
the average of the Consumer Price Index—All Urban Consumers, 
U.S. All items, 1982–84 (CPI–U) for the current year (June 2017–May 
2018) with the average of the CPI–U for the comparison year (June 
2016-May 2017) to determine the change in inflation, if any. If there 
is an increase in the CPI of greater than one (1) percent, CBP must 
adjust the customs COBRA user fees and corresponding limitations 
using the methodology set forth in 19 CFR 24.22(k). (19 CFR 
24.22(k)). Following the steps provided in paragraph (k)(2) of section 
24.22, CBP has determined that the increase in the CPI between the 
most recent June to May 12-month period (June 2017–May 2018) and 
the comparison year (June 2016–May 2017) is 2.0631 percent. As the 
increase in the CPI is greater than one (1) percent, the customs 
COBRA user fees and corresponding limitations must be adjusted for 
Fiscal Year 2019. 

Determination of the Adjusted Fees and Limitations 

Using the methodology set forth in section 24.22(k)(2) of the CBP 
regulations (19 CFR 24.22(k)), CBP has determined that the factor by 
which the base fees and limitations will be adjusted is 4.866 percent 
(base fees and limitations can be found in Appendix A and B to part 
24 of title 19). In reaching this determination, CBP calculated the 

1 The figures provided in this notice may be rounded for publication purposes only. The 
calculations for the adjusted fees and limitations were made using unrounded figures, 
unless otherwise noted. 
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values for each variable found in paragraph (k) of 19 CFR 24.22 as 
follows: 

•	 The arithmetic average of the CPI–U for June 2017–May 2018, 
referred to as (A) in the CBP regulations, is 247.540; 

•	 The arithmetic average of the CPI–U for Fiscal Year 2014, re
ferred to as (B), is 236.009; 

•	 The arithmetic average of the CPI–U for the comparison year, 
referred to as (C), is 242.328; 

•	 The difference between the arithmetic averages of the CPI–U of 
the comparison year (June 2016–May 2017) and the current year 
(June 2017–May 2018), referred to as (D), is 5.212; 

•	 This difference rounded to the nearest whole number, referred to 
as (E), is 5; 

•	 The percentage change in the arithmetic averages of the CPI–U 
of the comparison year (June 2016–May 2017) and the current 
year (June 2017–May 2018), referred to as (F), is 2.063 percent; 

•	 The difference in the arithmetic average of the CPI–U between 
the current year (June 2017–May 2018) and the base year (Fis
cal Year 2014), referred to as (G), is 11.532; and 

•	 Lastly, the percentage change in the CPI–U from the base year 
(Fiscal Year 2014) to the current year (June 2017–May 2018), 
referred to as (H), is 4.886 percent. 

Announcement of New Fees and Limitations 

The adjusted amounts of customs COBRA user fees and their cor
responding limitations for Fiscal Year 2019 as adjusted by 4.886 
percent set forth below are required as of October 1, 2018. Table 1 
provides the fees and limitations found in 19 CFR 24.22 as adjusted 
for Fiscal Year 2019 and Table 2 provides the fees and limitations 
found in 19 CFR 24.23 as adjusted for Fiscal Year 2019. 

TABLE 1—CUSTOMS COBRA USER FEES AND LIMITATIONS FOUND IN 19 CFR 
24.22 AS ADJUSTED FOR FISCAL YEAR 2019 

19 U.S.C. 58c 19 CFR 24.22 Customs COBRA user fee/ 
limitation 

New fee/ 
limitation 

adjusted in 
accordance 

with the 
FAST Act 

(a)(1) ............... (b)(1)(i)............ Fee: Commercial Vessel Ar
rival Fee .............................. 

$458.35 
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19 U.S.C. 58c 19 CFR 24.22 Customs COBRA user fee/ 
limitation 

New fee/ 
limitation 

adjusted in 
accordance 

with the 
FAST Act 

(b)(5)(A) .......... (b)(1)(ii) .......... Limitation: Calendar Year 
Maximum for Commercial 
Vessel Arrival Fees ............. 

6,245.97 

(a)(8) ............... (b)(2)(i)............ Fee: Barges and Other Bulk 
Carriers Arrival Fee ........... 

115.37 

(b)(6) ............... (b)(2)(ii) .......... Limitation: Calendar Year 
Maximum for Barges and 
Other Bulk Carriers Ar
rival Fees............................. 

1,573.29 

(a)(2) ............... (c)(1) ............... Fee: Commercial Truck Ar
rival Fee2 ............................ 

3 5.75 

(b)(2) ............... (c)(2) and (3) .. Limitation: Commercial 
Truck Calendar Year Pre
payment Fee4 ..................... 

104.89 

(a)(3) ............... (d)(1) ............... Fee: Railroad Car Arrival 
Fee ....................................... 

8.65 

(b)(3) ............... (d)(2) and (3) .. Limitation: Railroad Car 
Calendar Year Prepayment 
Fee ....................................... 

104.89 

(a)(4) ............... (e)(1) and (2) .. Fee and Limitation: Private 
Vessel or Private Aircraft 
First Arrival/Calendar 
Year Prepayment Fee. 

28.84 

(a)(6) ............... (f) .................... Fee: Dutiable Mail Fee ......... 5.77 

(a)(5)(A) .......... (g)(1)(i)............ Fee: Commercial Vessel or 
Commercial Aircraft Pas
senger Arrival Fee .............. 

5.77 

(a)(5)(B) .......... (g)(1)(ii) .......... Fee: Commercial Vessel Pas
senger Arrival Fee (from 
one of the territories and 
possessions of the United 
States). 

2.02 

(a)(7) ............... (h) ................... Fee: Customs Broker Permit 
User Fee .............................. 

144.74 

2 The Commercial Truck Arrival fee is the CBP fee only, it does not include the United 
States Department of Agriculture (USDA) Animal and Plant Health Inspection Services 
agricultural quarantine and inspection (APHIS/AQI) fee that is collected by CBP on behalf 
of USDA. See 7 CFR 354.3(c) and 19 CFR 24.22(c)(1). Once 19 Single Crossing Fees have 
been paid and used for a vehicle identification number (VIN)/vehicle in a Decal and 
Transponder Online Procurement System (DTOPS) account within a calendar year, the 
payment required for the 20th (and subsequent) single-crossing is only the APHIS/AQI fee 
and no longer includes the CBP Commercial Truck Arrival fee (for the remainder of that 
calendar year). 
3 The Commercial Truck Arrival fee is adjusted down from 5.77 to the nearest lower nickel. 
See 82 FR 50523 (November 1, 2017). 
4 See footnote 2 above. 
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TABLE 2—CUSTOMS COBRA USER FEES AND LIMITATIONS FOUND IN 19 CFR 
24.23 AS ADJUSTED FOR FISCAL YEAR 2019 

19 U.S.C. 58c 19 CFR 24.23 Customs COBRA user fee/ 
limitation 

New fee/ 
limitation 

adjusted in 
accordance 

with the 
FAST Act 

(b)(9)(A) (ii) .... (b)(1)(i)(A)....... Fee: Express Consignment 
Carrier/Centralized Hub 
Facility Fee, Per Indi
vidual Waybill/Bill of Lad
ing Fee. 

$1.05 

(b)(9)(B)(i)....... (b)(1)(i)(B)(2) .. Limitation: Minimum Ex
press Consignment 
Carrier/Centralized Hub 
Facility Fee5 ........................ 

0.37 

(b)(9)(B)(i)....... (b)(1)(i)(B)(2) .. Limitation: Maximum Ex
press Consignment 
Carrier/Centralized Hub 
Facility Fee.......................... 

1.05 

(a)(9)(B)(i); (b)(1)(i)(B)(1) .. Limitation: Minimum Mer 26.22 
(b)(8)(A)(i). chandise Processing Fee6 .. 

(a)(9)(B)(i); (b)(1)(i)(B)(1) .. Limitation: Maximum Mer 508.70 
(b)(8)(A)(i). chandise Processing Fee7 8 . 

(b)(8)(A)(ii) ..... (b)(1)(ii) .......... Fee: Surcharge for Manual 
Entry or Release ................. 

3.15 

(a)(10)(C)(i)..... (b)(2)(i)............ Fee: Informal Entry or Re
lease; Automated and Not 
Prepared by CBP Person
nel ........................................ 

2.10 

(a)(10)(C)(ii) ... (b)(2)(ii) .......... Fee: Informal Entry or Re
lease; Manual and Not 
Prepared by CBP Person
nel ........................................ 

6.29 

(a)(10)(C)(iii) .. (b)(2)(iii) ......... Fee: Informal Entry or Re
lease; Automated or 
Manual; Prepared by CBP 
Personnel 

9.44 

(b)(9)(A)(ii) ..... (b)(4) ............... Fee: Express Consignment 
Carrier/Centralized Hub 
Facility Fee, Per Indi
vidual Waybill/Bill of Lad
ing Fee. 

1.05 

5 Although the minimum limitation is published, the fee charged is the fee required by 19 
U.S.C. 58c(b)(9)(A)(ii). 
6 Only the limitation is increasing; the ad valorem rate of 0.3464% remains the same. See 
82 FR 32661 (July 17, 2017). 
7 Id. 
8 For monthly pipeline entries, see: https://www.cbp.gov/trade/entry-summary/pipeline
monthly-entry-processing/pipeline-line-qa. 

https://www.cbp.gov/trade/entry-summary/pipeline
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Tables 1 and 2 setting forth the adjusted fees and limitations for 
Fiscal Year 2019 will also be maintained for the public’s convenience 
on the CBP website at www.cbp.gov. 

Dated: July 27, 2018. 

KEVIN K. MCALEENAN, 
Commissioner, 

U.S. Customs and Border Protection. 

[Published in the Federal Register, August 01, 2018 (83 FR 37509)] 

◆ 

DEPARTMENT OF THE TREASURY 

19 CFR PARTS 113, 181, 190, AND 191 

RIN 1515–AE23 

MODERNIZED DRAWBACK 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security; Department of the Treasury. 

ACTION: Notice of proposed rulemaking. 

SUMMARY: This document proposes to amend U.S. Customs and 
Border Protection (CBP) regulations to implement changes to the 
drawback regulations as directed by the Trade Facilitation and Trade 
Enforcement Act of 2015 (TFTEA). These proposed regulations estab
lish a new process for drawback pursuant to TFTEA which liberalizes 
the merchandise substitution standard, simplifies recordkeeping re
quirements, extends and standardizes timelines for filing drawback 
claims, and requires the electronic filing of drawback claims. TFTEA 
allows a transition period wherein drawback claimants will have the 
choice between filing claims under the existing process detailed in the 
current regulations or filing claims under the proposed new process. 
This document explains how filings during the transition period will 
work, discusses the interim policy guidance procedures for filing 
claims prior to these regulations becoming final, and proposes to 
make TFTEA-related changes, dealing with bonds, regarding joint 
and several liability for the importer of the goods and the drawback 
claimant, and technical corrections and conforming changes to CBP 
regulations. This document also proposes to clarify the prohibition on 
the filing of a substitution drawback claim for internal revenue excise 
tax paid on imported merchandise in situations where no excise tax 
was paid upon the substituted merchandise; or the substituted mer
chandise is the subject of a different claim for refund or drawback of 

http:www.cbp.gov
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tax under any provision of the Internal Revenue Code. CBP is pro
posing these amendments regarding excise taxes to protect the rev
enue by clarifying the relationship between drawback claims and 
Federal excise tax liability. Further, CBP proposes to add a basic 
importation and entry bond condition to foster compliance. 

DATES: Comments must be received on or before September 17, 
2018. 

ADDRESSES: You may submit comments, identified by docket 
number USCBP– 2018–0029, by one of the following methods: 

•	 Federal eRulemaking Portal: http://www.regulations.gov. 
Follow the instructions for submitting comments. 

•	 Mail: Trade and Commercial Regulations Branch, Regulations 
and Rulings, Office of Trade, U.S. Customs and Border 
Protection, 90 K Street NE, 10th Floor, Washington, DC 
20229–1177. 

Instructions: All submissions received must include the agency 
name and docket title for this rulemaking, and must reference docket 
number USCBP–2018–0029. All comments received will be posted 
without change to http://www.regulations.gov, including any per
sonal information provided. For detailed instructions on submitting 
comments and additional information on the rulemaking process, see 
the ‘‘Public Participation’’ heading of the SUPPLEMENTARY IN
FORMATION section of the document. 

Docket: For access to the docket or to read background documents or 
comments received, go to http://www.regulations.gov. Submitted 
comments may also be inspected during business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Office of Trade, Regulations 
and Rulings, U.S. Customs and Border Protection, 90 K Street NE, 
10th Floor, Washington, DC. Arrangements to inspect submitted com
ments should be made in advance by calling Mr. Joseph Clark at (202) 
325–0118. 

FOR FURTHER INFORMATION CONTACT: Randy Mitchell, 
U.S. Customs and Border Protection, Office of Trade, Trade Policy and 
Programs, 202–863–6532, randy.mitchell@cbp.dhs.gov. 

SUPPLEMENTARY INFORMATION: 

Public Participation 

Interested persons are invited to participate in this rulemaking by 
submitting written data, views, or arguments on all aspects of the 
proposed rule. CBP also invites comments that relate to the economic, 
environmental, or federalism effects that might result from this pro

mailto:randy.mitchell@cbp.dhs.gov
http:http://www.regulations.gov
http:http://www.regulations.gov
http:http://www.regulations.gov
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posed rulemaking. Comments that will provide the most assistance to 
CBP will reference a specific portion of the proposed rulemaking, 
explain the reason for any recommended change, and include data, 
information, or authority to support such recommended change. See 
ADDRESSES above for information on how to submit comments. 

Background 

Table of Contents 
I.	 Authority 
II.	 Modernized Drawback 

A.	 TFTEA-Drawback Modernization Overview 1 

1.	 Transition Period (February 24, 2018–February 23, 
2019) 

(a)	 Claims may be filed under the existing drawback 
process or the TFTEA-Drawback process during the 
transition period. 

(b)	 TFTEA-Drawback substitution claims cannot 
designate imported merchandise if the associated 
entry summary was already included on a drawback 
claim filed prior to February 24, 2018. 

2.	 Filing Requirements and Deadline 
(a)	 All TFTEA-Drawback claims are required to be 

submitted electronically in ACE. 
(b)	 The import entry summary line item must be 

identified for all imported merchandise for 
TFTEA-Drawback claims. 

(c)	 TFTEA-Drawback claims have a uniform five-year 
filing deadline from the date of importation of the 
designated imported merchandise. 

3.	 HTSUS-Based Substitution Standards 
(a)	 TFTEA-Drawback substitution claims for most 

manufacturing and unused merchandise have new 
standards based on HTSUS classification. 

(b)	 The new standards do not apply to certain claims if 
substitutionis based upon alternative rules (source 
material for sought chemical elements, wine, and 
finished petroleum derivatives) or if pursuantto 
NAFTA drawback. 

4.	 ‘‘Lesser of ’’ Rule for Substitution Claims 

1 For purposes of this document, ‘‘TFTEA-Drawback’’ is the term generally used to refer to 
drawback under section 1313, as amended by the Trade Facilitation and Trade Enforcement 
Act of 2015. 
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(a)	 TFTEA-Drawback substitution claims are generally 
subject to a ‘‘lesser of ’’ rule regarding the amount of 
duties, taxes, and fees to be refunded where the 
amount to be refunded will be equal to 99 percent of 
the lesser of (1) the amount of duties, taxes, and fees 
paid with respect to the imported merchandise; or (2) 
the amount of duties, taxes, and fees that would 
apply to the substituted merchandise if the 
substituted merchandise were imported. 

(b)	 The TFTEA-Drawback ‘‘lesser of ’’ rule does not apply 
to certain claims if substitution is based upon 
alternative rules (wine and finished petroleum 
derivatives) or if pursuant to NAFTA drawback. 

5.	 Expanded Scope and Calculation Methods for 
Refunds 

(a)	 The scope of refunds for direct identification and 
substitution manufacturing drawback claims will be 
expanded from duties to also include taxes and fees. 

(b)	 TFTEA-Drawback direct identification claim refunds 
will be calculated based on the invoice value of the 
designated imported merchandise, which is 
unchanged from the current requirements. 

(c)	 TFTEA-Drawback substitution claim refunds will be 
calculated based on the per unit average value 
reported on the line from the entry summary that 
covered the designated imported merchandise. 

(d)	 The imported merchandise reported on a single entry 
summary line item may not be the basis of a direct 
identification and a substitution claim under 
TFTEA-Drawback. 

6.	 Recordkeeping and Proof of Export 
(a)	 Congress, through TFTEA, changed the starting date 

for the three-year time period for maintaining 
supporting records for drawback claims from the date 
of payment to the date of liquidation. 

(b)	 Claimants for manufacturing drawback must provide 
a certification that they are in possession of the 
relevant bill of materials or formula for the 
manufactured goods, in lieu of actual submission 
thereof, for each claim filed. 

(c)	 Congress, through TFTEA, permits the future use of 
an electronic export system as automated proof of 
export for drawback claims, but no system will be 
reliable for this purpose on February 24, 2018; and, 
proof of export must be documented in records that 
are summarized for the drawback claim. 
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7.	 Transfers of Merchandise and Liability 
(a)	 Specific formats for certificates of delivery and 

specific formats for certificates of manufacture and 
delivery are no longer required when drawback 
products or other drawback-eligible goods are 
transferred between parties, although records of 
manufacture and transfer must be provided and 
maintained to support the drawback claim. 

(b)	 The first drawback claim to be filed that designates 
any portion of imported merchandise from a given 
entry summary line item will determine the type of 
drawback eligibility for all other imported 
merchandise covered by that entry summary line 
item. 

(c)	 Importers are now jointly and severally liable with 
drawback claimants for refunds associated with their 
imported merchandise, when designated on a 
drawback claim. 

B.	 Filing a TFTEA-Drawback Claim 
C.	 Required TFTEA-Drawback Certifications for 

Existing Manufacturing Rulings and Privileges 
D.	 Indent Federal Excise Tax and Substitution 

Drawback Claims 
III.	 Explanation of Proposed Amendments 

A.	 Proposed New Part 190 
B.	 Other Conforming Amendments 
C.	 Amendments Regarding Federal Excise Tax and 

Substitution Drawback Claims 
IV.	 Statutory and Regulatory Requirements 

A.	 Executive Order 13563 (Improving Regulation and 
Regulatory Review) and Executive Order 12866 
(Regulatory Planning and Review) 

B.	 Executive Order 13771 (Reducing Regulation and 
Controlling Regulatory Costs) 

C.	 Regulatory Flexibility Act 
D.	 Paperwork Reduction Act 

V.	 Proposed Effective/Applicability Dates 
VI. Signing Authority 
List of Subjects 
Proposed Amendments to the Regulations 
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I. Authority 

Drawback, as provided for in section 313 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1313), is the refund or remission, in whole or in 
part, of duties, taxes, and fees imposed and paid under Federal law 
upon importation or entry and due on the imported merchandise. 
Drawback is a privilege, not a right, subject to compliance with 
prescribed rules and regulations administered by U.S. Customs and 
Border Protection (CBP). See 19 U.S.C. 1313(l). Currently, the imple
menting regulations regarding drawback are contained in part 191 of 
the CBP Regulations (title 19 of the Code of Federal Regulations 
(CFR) (19 CFR part 191)) and part 181 of the CBP Regulations (19 
CFR part 181, subpart E, which pertains to drawback claims under 
the North American Free Trade Agreement (NAFTA)). Additionally, 
the Internal Revenue Code (IRC) of 1986, as amended (IRC), codified 
as title 26 of the United States Code (26 U.S.C.), is the main body of 
domestic statutory tax law of the United States and includes, inter 
alia, laws covering Federal excise taxes. Federal excise taxes are 
imposed on the manufacture and distribution of certain consumer 
goods, such as distilled spirits, wines, beer, tobacco products, im
ported taxable fuel and petroleum products. These Federal excise 
taxes, and certain limitations regarding drawback claims, are dis
cussed below in the section titled Federal Excise Tax and Substitution 
Drawback Claims. 

In essence, a drawback claim is a request for a refund or remission 
of certain duties, taxes, and fees imposed upon importation which is 
filed with CBP after the merchandise or articles have been exported 
or destroyed. There are three main categories of drawback: Manufac
turing drawback, rejected merchandise drawback, and unused mer
chandise drawback. Each main category of drawback is discussed, in 
turn, below. 

Manufacturing drawback may be claimed on exported articles that 
have been manufactured or produced in the United States with im
ported duty-paid merchandise (direct identification manufacturing 
drawback), as well as on exported articles that have been manufac
tured or produced in the United States using domestic merchandise 
substituted for imported duty-paid merchandise meeting the statu
tory criteria (substitution manufacturing drawback). See 19 U.S.C. 
1313(a) and (b). 

Rejected merchandise drawback may be available upon the expor
tation or destruction of imported duty-paid merchandise entered or 
withdrawn for consumption meeting the statutory criteria (i.e., not 
conforming to sample or specifications, shipped without consent, 
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determined to be defective at the time of import, or ultimately sold at 
retail and returned). See 19 U.S.C. 1313(c). 

Unused merchandise drawback may be claimed on imported mer
chandise that was exported or destroyed without having been used 
within the United States (direct identification unused merchandise 
drawback) as well as on goods that were exported or destroyed with
out being used that were substituted for imported merchandise meet
ing the appropriate criteria (substitution unused merchandise draw
back). See 19 U.S.C. 1313(j)(1) and (2). 

Originally, as provided for in section 3 of the second Act of Congress, 
the Tariff Act of July 4, 1789, drawback of 99% of duties paid on 
imported merchandise (except distilled spirits) was permitted if the 
merchandise was exported within a year. However, drawback ex
panded over time to, among other things, provide for refunds of taxes 
and fees in some situations, allow for merchandise to be destroyed as 
an alternative to exportation, allow for the substitution of goods on 
which drawback could be claimed, and provide more than just a single 
year within which goods must be exported or destroyed. 

Historically, drawback claims were submitted entirely on paper. 
While filing a claim entirely on paper is currently still an option, most 
drawback claims consist of two portions: The electronic transmission 
of the entry summary data for the designated imported merchandise 
via the CBP-authorized electronic data interchange (EDI); and the 
physical delivery of the CBP Form 7551 (Drawback Entry) and all 
required documents supporting the claim. For TFTEA-Drawback 
claims, filers will electronically transmit the drawback entry sum
mary data and the entry summary data for the designated imported 
merchandise to CBP and will upload all documents required to sup
port the claim. CBP has programmed the Automated Commercial 
Environment (ACE) for receiving electronic drawback claims.2 An 
electronically submitted drawback claim will not be complete until 
the claim has been successfully transmitted with all required docu
ments uploaded. Information for filing a drawback entry is contained 
in the relevant CBP and Trade Automated Interface Requirements 
(CATAIR) document, which is available at: https://www.cbp.gov/ 
trade/ace/catair. 

Upon receipt of a claim, CBP conducts an initial review, which 
allows CBP the opportunity to work with claimants to ensure that the 
claim is complete and timely. Once a complete claim is timely filed, 

2 On February 9, 2018, in anticipation of delays regarding the proposal and finalization of 
the TFTEA-Drawback regulations, CBP posted interim policy guidance for filing TFTEA-
Drawback claims in ACE during the transition period, available at: https://www.cbp.gov/ 
trade/programs-administration/entry-summary/ace-process-and-policy. This interim 
policy guidance is discussed in detail below in section B, Filing a TFTEA-Drawback Claim. 

http:https://www.cbp.gov
http:https://www.cbp.gov
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drawback specialists review the supporting documentation to ensure 
that the claim is properly documented and the amount of the draw
back is correctly calculated. In many instances, it is necessary for 
CBP to contact claimants to obtain additional supporting documen
tation, such as when there are questions regarding the identity of the 
merchandise in transfer scenarios or to confirm the actual date and 
fact of exportation. If additional information is required, CBP will 
send a request for information (CBP Form 28) to the claimant 
through the ACE portal or through the end of the transition period by 
physically transmitting the request, depending upon the method used 
to file the claim was filed. Claimants generally respond via the 
method by which they were contacted. The increased use of electronic 
filing and correspondence will expedite claim processing and pay
ment. 

Requests for information do not toll the deadlines for timely filing. 
In any event, claimants are bound by the deadlines for claims with 
respect to filing, amending, and perfecting. 

II. Modernized Drawback 

A.	 TFTEA-Drawback Overview 

On February 24, 2016, the Trade Facilitation and Trade Enforce
ment Act of 2015 (TFTEA) (Pub. L. 114–125, 130 Stat. 122, February 
24, 2016) was signed into law. Section 906 of TFTEA, Drawback and 
Refunds, made significant changes to the drawback laws which gen
erally liberalize the standards for substituting merchandise, ease 
documentation requirements, extend and standardize timelines for 
filing drawback claims, and require electronic filing. However, while 
the changes are significant, on balance, section 906 of TFTEA left 
most of 19 U.S.C. 1313 unchanged. In other words, except for the 
significant changes brought about by Section 906 of TFTEA which are 
discussed below, most of the underlying processes involved in draw
back remain unchanged. CBP also notes that additional steps to 
further automate or simplify the drawback claims process (which 
may or may not require regulatory changes) are anticipated to be 
announced subsequent to the implementation of the changes pro
posed in this document. 

1. Transition Period (February 24, 2018–February 23, 2019) 

(a)	 Claims may be filed under the existing drawback 
process or the TFTEA-Drawback process during the 
transition period. 

Section 906(q)(3) of TFTEA provides for a transition period, begin
ning February 24, 2018, and ending February 23, 2019, during which 
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claimants may file claims under the current drawback process and 
regulations detailed in part 191 (and under section 313 of the Tariff 
Act of 1930 as in effect on the day before TFTEA was signed into law) 
or under the amended statute and the implementing regulations 
(proposed part 190). February 23, 2019, is the last day of the transi
tion period. During the transition period, claimants may choose 
which process to file on a claim-by-claim basis, meaning that claim
ants may file some claims under the old drawback process and some 
claims under the TFTEA-Drawback process throughout the entirety 
of the transition period. For purposes of this document, ‘‘TFTEA-
Drawback’’ is the term generally used to refer to drawback under 
section 1313, as amended by TFTEA, and the implementing regula
tions contained in proposed Part 190. 

While TFTEA-Drawback claims have been accepted in ACE since 
February 24, 2018, it is not until February 24, 2019, that all claims 
must be filed in compliance with the amended statute. Section II.B, 
Filing a TFTEA-Drawback Claim, below, contains information on 
how to file claims, including during the transition period under the 
interim policy guidance procedures announced February 8, 2018, in 
anticipation of the delay in finalizing these proposed regulations. 
Accordingly, the changes proposed in this document have no imme
diate effect on the drawback processes and requirements contained in 
part 191 of the CBP regulations. The transition period allows claim
ants the opportunity to choose which drawback regime to operate 
under while providing additional time, if needed, to complete any 
programming requirements for transmitting claims in ACE. 

(b)	 TFTEA-Drawback substitution claims cannot 
designate imported merchandise if the associated entry 
summary was included on a drawback claim filed 
under part 191 (and vice versa). 

Claimants are precluded from filing TFTEA-Drawback substitution 
claims for imported merchandise associated with an entry summary 
if any other merchandise covered on that entry summary has been 
designated as the basis of a claim under part 191, including during 
the transition period. Nevertheless, claimants may continue to make 
claims (including substitution claims) under part 191 for these en
tries through the end of the transition period on February 23, 2019. 
Similarly, claimants are precluded from filing any drawback claims 
under part 191 for imported merchandise associated with an entry 
summary if any other merchandise covered on that entry summary 
has been designated as the basis of a TFTEA-Drawback substitution 
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claim, including during the transition period. These limitations exist 
because drawback refund amounts are claimed at the entry summary 
header level (i.e., the aggregate of all lines for which drawback was 
claimed on an entry) for claims under part 191 and CBP is unable to 
trace whether merchandise from a specific line on an entry summary 
was designated as the basis for a drawback claim under part 191. 

2. New Filing Requirements and Deadline 

(a)	 All TFTEA-Drawback claims are required to be 
submitted electronically in ACE. 

While all TFTEA-Drawback claims must be filed electronically, it is 
not until February 24, 2019 (the first day after the end of the tran
sition period), that all drawback claims must be filed electronically. 
See 19 U.S.C. 1313(r)(3)(B). Consequently, claims filed under part 191 
do not have to be filed electronically. Drawback claims must be filed 
electronically through a combination of transmitting certain informa
tion to the system and uploading supporting documentation. 

By moving to a fully electronic environment as of February 24, 
2019, CBP will be able to better validate all drawback claims based 
upon certain criteria specific to the type of drawback claim, including 
(but not limited to) the timeliness of the claim, the amount of refund 
claimed, and the suitability of the merchandise involved. As a result, 
drawback claimants should benefit from expedited processing, re
view, and payment of claims. 

(b)	 The import entry summary line item must be identified 
for all imported merchandise for TFTEA-Drawback 
claims. 

Many of the benefits for drawback claim processing noted above are 
made possible by systematic enhancements in ACE concerning line 
item reporting. Line item reporting, which is required for all TFTEA-
Drawback claims, requires claimants to provide certain relevant in
formation for the designated imported merchandise on a drawback 
claim associated with the line item on an entry summary, including 
the tariff classification, quantity, and value, as well as the duties, 
taxes, and fees assessed thereon. Line item reporting will enable 
more system validations at the line level and will help ensure that 
CBP does not overpay refunds. 
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(c)	 TFTEA-Drawback claims have a uniform five-year 
filing deadline from the date of importation of the 
designated imported merchandise. 

All TFTEA-Drawback claims must be filed not later than 5 years 
after the date the merchandise on which drawback is claimed was 
imported. See 19 U.S.C. 1313(r)(1). Previously, section 1313 provided 
three-year filing deadlines beginning from different starting points 
for various types of claims (e.g., three years from the receipt of 
imported merchandise or three years after the date of importation or 
withdrawal). This five-year deadline does not apply to claims filed 
under the existing drawback laws provided for in part 191 during the 
transition period. 

3.	 HTSUS-Based Substitution Standards 

(a)	 TFTEA-Drawback substitution claims for most 
manufacturing and unused merchandise have new 
standards based on HTSUS classification. 

Section 906(b) provides a new standard for determining which 
merchandise may be substituted for imported merchandise as the 
basis for a substitution claim. This standard generally requires that 
both the imported merchandise and the exported merchandise be 
classified or classifiable within the same the 8-digit number in the 
Harmonized Tariff Schedule of the United States (HTSUS) classifi
cation. This standard replaces the ‘‘same kind and quality’’ and ‘‘com
mercially interchangeable’’ standards that were applied, respectively, 
to substitution manufacturing drawback claims (19 U.S.C. 1313(b)) 
and substitution unused merchandise drawback claims (19 U.S.C. 
1313(j)(2)). Prior to TFTEA, determining whether goods were of the 
same kind and quality or were commercially interchangeable was a 
commodity-specific question that imposed burdens on claimants (to 
prove that the merchandise met the applicable standard) and on CBP 
(to research and rule on the eligibility of the goods to be substituted). 
The new standards will reduce much of the above-cited burdens by 
generally eliminating uncertainty as to the whether the standard for 
substitution has been met. 

Substitution under 19 U.S.C. 1313(b), for manufacturing drawback 
claims, is subject to a new standard that requires the substituted 
merchandise used in manufacturing to be classifiable under the same 
8-digit HTSUS subheading number as the designated imported mer
chandise. Similarly, substitution under 19 U.S.C. 1313(j)(2), for un
used merchandise drawback claims, is subject to a new standard that 
requires the substituted merchandise to be classifiable under the 
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same 8-digit HTSUS subheading number as the imported merchan
dise, except that there are restrictions with respect to HTSUS basket 
provisions (i.e., subheadings with descriptions that begin with the 
term ‘‘other’’). Specifically, and only for unused merchandise draw
back claims, merchandise cannot be substituted if the 8-digit HTSUS 
subheading number begins with the term ‘‘other’’, unless the im
ported merchandise and the substituted merchandise are both clas
sifiable under the same 10-digit HTSUS statistical reporting number 
and the description for that 10-digit HTSUS statistical reporting 
number does not begin with the term ‘‘other’’. See 19 U.S.C. 
1313(j)(5). In lieu of the HTSUS classification for unused merchan
dise drawback claims, substitution may also be based on the first 8 
digits of the 10-digit Department of Commerce Schedule B number 
(the code for exporting goods from the United States). See 19 U.S.C. 
1313(j)(6). 

Under the new substitution standards, the correct HTSUS classi
fication is a critical aspect of the exercise of reasonable care. Accord
ingly, importers and drawback claimants should take note that pro
spective rulings on classification may be requested pursuant to 19 
CFR 177.1(a)(1). 

(b)	 The new standards do not apply to certain claims if 
substitution is based upon alternative rules (source 
material for sought chemical elements, wine, and 
finished petroleum derivatives) or if pursuant to 
NAFTA drawback. 

Certain types of merchandise are exempt from the new substitution 
standards discussed above. Substitution manufacturing claims for 
sought chemical elements have a special rule for source material 
regardless of the 8-digit HTSUS subheading number. See 19 U.S.C. 
1313(b)(4) (which defines a sought chemical element as either an 
element from the Periodic Table of Elements or a chemical compound 
consisting of such elements). Unused merchandise claims involving 
wine have a distinct standard involving price variations and color. See 
19 U.S.C. 1313(j)(2). Both manufacturing and unused merchandise 
drawback claims for finished petroleum products, if filed under 19 
U.S.C. 1313(p), are already subject to more specific HTSUS-based 
substitution standards. Substitution manufacturing claims for 
NAFTA drawback remain subject to the ‘‘same kind and quality’’ 
standard in part 181, consistent with 19 U.S.C. 3333(a)(3). 
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4. ‘‘Lesser of ’’ Rule for Substitution Claims 

(a)	 TFTEA-Drawback substitution claims are generally 
subject to a ‘‘lesser of’’ rule regarding the amount of 
duties, taxes, and fees to be refunded where the amount 
to be refunded will be equal to 99 percent of the lesser 
of (1) the amount of duties, taxes, and fees paid with 
respect to the imported merchandise; or (2) the amount 
of duties, taxes, and fees that would apply to the 
substituted merchandise if the substituted 
merchandise were imported. 

Section 906(g) of TFTEA provides for a ‘‘lesser of ’’ rule, as a safe
guard, to ensure that the revenue is protected in light of the liberal
ization and simplification of the standards for substitution drawback 
claims. The ‘‘lesser of ’’ rule provides that the refund will be equal to 
99 percent of the lesser of the amount of duties, taxes, and fees paid 
with respect to the imported merchandise and/or that would have 
been paid on the substituted merchandise had it been imported. In all 
claims subject to the ‘‘lesser of ’’ rule, it is incumbent on the claimant 
to properly calculate the proper amount of the claimed refund. 

For manufacturing drawback claims, the substituted merchandise 
is that which was used in manufacturing, in lieu of the designated 
imported merchandise, and the ‘‘lesser of ’’ comparison is based upon 
the amount of duties, taxes, and fees that would apply to the substi
tuted merchandise if it were imported (with this amount reduced by 
the value of the materials recovered during destruction, if applicable). 
See 19 U.S.C. 1313(l)(2)(C). For unused merchandise drawback 
claims, the substituted merchandise is the exported or destroyed 
merchandise and the ‘‘lesser of ’’ comparison is based upon the amount 
of duties, taxes, and fees that would apply to the exported or de
stroyed merchandise if it were imported (with this amount reduced by 
the value of the materials recovered during destruction, if applicable). 
See 19 U.S.C. 1313(l)(2)(B). TFTEA-Drawback claimants must pro
vide the comparative value (i.e., the ‘‘lesser of ’’ comparison for either 
manufacturing drawback claims or for unused merchandise draw
back claims), as part of a substitution claim. 

(b)	 The TFTEA-Drawback ‘‘lesser of’’ rule does not apply to 
certain claims if substitution is based upon alternative 
rules (wine and finished petroleum derivatives) or if 
pursuant to NAFTA drawback. 

The ‘‘lesser of ’’ rule does not apply to claims for wine based on 19 
U.S.C. 1313(j)(2) or to claims for finished petroleum products under 
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19 U.S.C. 1313(p). See 19 U.S.C. 1313(l)(2)(D). Claims under these 
provisions are subject to other specific limitations. It is important to 
note that sought chemical elements are not exempt from the ‘‘lesser 
of ’’ rule, even though there is a special rule for the substitution of 
source material. See 19 U.S.C. 1313(b)(4). NAFTA drawback allows 
for substitution manufacturing claims (under certain conditions) and 
these claims are not subject to the ‘‘lesser of ’’ rule discussed herein, 
but they remain subject to the discrete NAFTA drawback ‘‘lesser of 
duty’’ rule regarding the amount of duty owed as compared between 
the relevant countries. See 19 U.S.C. 3333 and 19 CFR 181.44. 

5. Expanded Scope and Calculation Methods for Refunds 

(a)	 The scope of refunds for direct identification and 
substitution manufacturing drawback claims will be 
expanded from duties to also include taxes and fees. 

Section 906(g) of TFTEA provides for the refund of taxes and fees, 
along with duties, for manufacturing drawback claims. See 19 U.S.C. 
1313(l)(2)(C). This is an expansion of the scope of refunds available 
for manufacturing drawback claims (19 U.S.C. 1313(a) and (b)). Pre
viously, the statutory provisions for direct identification and substi
tution manufacturing drawback specified only the refund of duties. 
This expansion is specifically provided for claims with respect to 
manufactured articles in paragraph (l)(2)(C) of 19 U.S.C. 1313. How
ever, this expansion is not applicable to all drawback claim provi
sions. Refunds of duties, taxes, and fees were already allowed for in 
claims involving unused merchandise prior to the new language pro
vided for by TFTEA. See 19 U.S.C. 1313(l)(2)(B). In contrast, there 
was neither any pre-existing authority for refunds of taxes and fees 
for claims involving rejected merchandise nor did TFTEA otherwise 
expand the scope of refunds beyond duties by generally referencing 19 
U.S.C. 1313(l). The provisions that provide for refunds of duties, 
taxes, and fees are limited to unused merchandise and manufactur
ing drawback claims in 19 U.S.C. 1313(l)(2)(B) and (C), respectively. 

There is also a noteworthy difference regarding the statutory pro
visions for substitution manufacturing drawback claims whereby the 
merchandise must be imported duty-paid. See 19 U.S.C. 1313(b)(1). 
No such requirement exists for direct identification manufacturing 
claims. See 19 U.S.C. 1313(a). The result of this difference is that 
imported merchandise that is duty-free may be designated as the 
basis for a direct identification manufacturing drawback claim, but 
not for a substitution manufacturing drawback claim. 

(b)	 TFTEA-Drawback direct identification claim refunds 
will be calculated based on the invoice value of the 
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designated imported merchandise, which is unchanged 
from the current requirements. 

CBP currently requires all drawback claimants, regardless of the 
type of claim, to calculate drawback refunds based on the invoice 
value of the designated imported merchandise. TFTEA-Drawback 
direct identification claims will continue to be calculated based on the 
invoice value of the designated imported merchandise. This includes 
all drawback claims that are based upon direct identification (e.g., 
manufacturing, rejected merchandise, and unused merchandise 
drawback claims). It should also be noted that all NAFTA drawback 
claims will continue to be calculated based on the invoice value of the 
designated imported merchandise. See 19 U.S.C. 3333 and 19 CFR 
181.44. 

(c)	 TFTEA-Drawback substitution claim refunds will be 
calculated based on the per unit average value reported 
on the line from the entry summary that covered the 
designated imported merchandise. 

Section 906(g) of TFTEA authorized CBP to calculate refunds based 
upon the per unit average of the duties, taxes, and fees reported on 
the entry summary line item that covered the designated imported 
merchandise if this method would result in simplification of the 
drawback claims process for CBP without posing a risk to the revenue 
of the United States. Per unit averaging requires that the drawback 
claimant calculate the per unit average value of the designated im
ported merchandise (i.e., the entered value for the applicable entry 
summary line item apportioned equally over each unit covered by the 
line item) and request a refund 99% of the amount of duties, taxes 
and fees applicable thereto. The legislative history for Section 906(g) 
clarifies that CBP is authorized to utilize per unit averaging solely to 
allow for the simplification of drawback claims and CBP is not to 
allow for the ‘‘manipulation of claims in order to maximize refunds to 
the detriment of the revenue of the United States.’’ See H.R. Rep. no. 
114–376, at 221 (2015). Accordingly, CBP is proposing in these regu
lations to allow the use of per unit averaging in the context of sub
stitution manufacturing drawback claims (19 U.S.C. 1313(b)) and 
substitution unused merchandise drawback claims (19 U.S.C. 
1313(j)(2)), but not for direct identification manufacturing drawback 
claims (19 U.S.C. 1313(a)), rejected merchandise drawback claims (19 
U.S.C. 1313(c)), or direct identification unused merchandise draw
back claims (19 U.S.C. 1313(j)(1)). 

This determination was made only after much internal consider
ation as well as outreach to various trade stakeholders. A significant 
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justification for the use of per unit averaging exclusively for substi
tution claims is that TFTEA imposed a ‘‘lesser of ’’ rule for drawback 
claims involving substitution that safeguards against risks to the 
revenue. Simply put, by importing high and low value goods together 
on a single line, the claimant could manipulate the drawback claim 
through per-unit averaging by strategically exporting or destroying 
the low value goods, where the per-unit average of duties, taxes, and 
fees to be refunded was greater than that associated with the low 
value goods. The lesser of rule prevents this type of manipulation. No 
‘‘lesser of ’’ rule was authorized under TFTEA for direct identification 
claims. 

The application of per unit averaging method of calculating draw
back refunds requires the equal apportionment of the amount of 
duties, taxes, and fees eligible for drawback for all units covered by a 
single line item on an entry summary to each unit of merchandise 
(and is required for certain substitution drawback claims). In this 
method, the ratio of the total value of imported units as reported on 
a line item divided by the total quantity of imported units reported on 
a line item is to be multiplied by the quantity of units designated as 
the basis for the drawback claim to determine the average per unit 
value. The refund per unit of the designated imported merchandise is 
to be 99% of the duties, taxes, and fees applicable to the average per 
unit value and this amount is calculated to two decimal places (and 
subject to the ‘‘lesser of ’’ rule). 

Example 1. Substitution Unused Merchandise TFTEA-Drawback 
Claim 

A substitution unused merchandise drawback claim is filed for 500 
exported articles with a value of $110 per unit. The 500 units of 
designated imported merchandise were reported on an entry sum
mary line item that covered 1000 units with an entered value of 
$100,000 and a duty rate of 2.5%. Therefore, regarding the amount of 
duties to be refunded pursuant to the ‘‘lesser of ’’ methodology, the 
calculation of drawback will be based on the per unit value of $100 for 
the designated imported merchandise rather than the value of $110 
for the exported merchandise. 

The designated imported merchandise has a per unit value of $100. 
This applicable duty rate (2.5%) is applied to the average per unit 
value ($100) to determine the amount of duties apportioned to each 
unit at $2.50. 

The amount available for a drawback refund is 99% of the duties 
paid per unit ($2.50), which is $2.48. This amount of refundable 
duties per unit ($2.48) is multiplied by the quantity of designated 
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imported merchandise (500 units) to calculate the total amount avail
able for the drawback refund, which is $1,240. Similar calculations 
must be completed for applicable taxes and fees as well. 

Example 2. Substitution Manufacturing TFTEA-Drawback Claim 

A substitution manufacturing drawback claim is filed for 200 ex
ported finished articles with a value of $400 per unit.3 The designated 
imported merchandise was reported on an entry summary line item 
that covered 800 units with an entered value of $160,000 (averaging 
$200 per unit) and a duty rate of 3.1%. To manufacture the finished 
articles, the manufacturer actually used 600 units of substituted 
domestically sourced merchandise that is classifiable under the same 
10-digit tariff provision. The domestically sourced merchandise has a 
substituted value of $180 per unit. Therefore, regarding the amount 
of duties to be refunded pursuant to the ‘‘lesser of ’’ methodology, the 
calculation of drawback will be based on the per unit value of $180 for 
the substituted merchandise rather than the value of $200 for the 
designated imported merchandise. 

The substituted merchandise has a per unit value of $180. This 
applicable duty rate (3.1%) is applied to the average per unit value 
($180) to determine the amount of duties apportioned to each unit at 
$5.58. 

The amount available for a drawback refund is 99% of the duties 
paid per unit ($5.58), which is $5.52. This amount of refundable 
duties per unit ($5.52) is multiplied by the quantity of designated 
imported merchandise (600 units) to calculate the total amount avail
able for the drawback refund, which is $3,312. Similar calculations 
must be completed for applicable taxes and fees as well. 

Per unit averaging facilitates verification of the amounts of draw
back refunds claimed. CBP does not receive invoice data that is 
usefully searchable electronically. By moving to the per unit averag
ing calculation methodology for substitution claims that is based on 
entry summary line data, CBP will gain the ability to automate 
validations of refund calculations made by the claimant. This should 
lead to faster and more efficient processing of claims, which will 
benefit both drawback claimants and CBP. These efficiencies are 
gained through the use of entry summary line item data, which is 
required for all TFTEA-Drawback claims, and will enable the per unit 
averaging calculation to take place as an automated verification 
rather than a manual process. 

3 It is noteworthy that the value of the exported (or destroyed) finished article is not 
germane to the application of the ‘‘lesser of ’’ rule for substitution manufacturing drawback 
claims. The comparison in value is between the value of the designated imported merchan
dise and the substituted merchandise. 
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(d)	 The imported merchandise reported on a single entry 
summary line item may not be the basis of a direct 
identification and a substitution claim under 
TFTEA-Drawback. 

A consequence of using per unit averaging for substitution claims 
under TFTEA-Drawback is that a single entry summary line item 
cannot be used for both direct identification and substitution draw
back claims. Consequently, CBP proposes to limit each line on an 
entry summary to designation as the basis for either direct identifi
cation or substitution claims, but never both. Therefore, all associ
ated imported merchandise on that line may only be designated as 
the basis for either direct identification or substitution claims under 
TFTEA-Drawback. If both types of claims were allowed on a single 
line on an entry summary, CBP would be unable to issue full refunds 
for all drawback claims that could lawfully be made against a specific 
entry summary line item in some situations. For example, in some 
situations where substitution claims using the per unit average of the 
line item were to be claimed prior to a direct identification claim, the 
total amount of drawback remaining on the line may not be sufficient 
to pay the proper amount of drawback tied to the high value goods. 

CBP has also chosen this proposed policy in expectation of the 
efficiencies to be gained by both claimants and CBP regarding calcu
lating and verifying refunds. Accordingly, importers and drawback 
claimants need to be aware of the limitation on line item designations 
prior to importing merchandise or receiving transferred merchandise, 
because the first-filed claim on a line will dictate the type of claim 
available for any remaining merchandise of the same line. 

6. Recordkeeping and Proof of Export 

(a)	 Congress, through TFTEA, changed the starting date 
for the three-year time period for maintaining 
supporting records for drawback claims from the date 
of payment to the date of liquidation. 

For all TFTEA-Drawback claims, section 906(o) replaced the pre
vious requirement to maintain supporting records for three years 
from the date of payment of the claim with the new requirement to 
maintain records for three years from the date of liquidation of the 
claim. See 19 U.S.C. 1508(c)(3). This extension of the recordkeeping 
time period provides CBP with more time to request documents 
needed to verify or audit claims. This new timeframe requires claim
ants with accelerated payment privileges to maintain supporting 
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records longer than before TFTEA (because claims are paid prior to 
liquidation for claimants that obtain the privilege of accelerated pay
ment). 

(b)	 Claimants for manufacturing drawback must provide 
a certification that they are in possession of the relevant 
bill of materials or formula for the manufactured 
goods, in lieu of actual submission thereof, for each 
claim filed. 

Currently, claimants for manufacturing drawback are required to 
provide a bill of materials or formula to CBP upon request, for any 
claim filed. CBP has and will continue to request these records for 
review in the context of verifications, audits, and other administra
tive actions. The purpose of this requirement is to ensure that the 
claims are consistent with the applicable bill(s) of materials or for-
mula(s) that accompanied the claimant’s application to operate under 
the applicable general or specific manufacturing drawback ruling. 
TFTEA expressly added a requirement for substitution manufactur
ing drawback claims that the person making the claim must submit 
the bill of materials or formula identifying the drawback-eligible 
merchandise and manufactured article(s) by the 8-digit HTSUS sub
heading numbers and the quantities of merchandise with each claim. 
See 19 U.S.C. 1313(b)(3)(A). For administrative efficiency and consis
tency with how drawback claims are reviewed and verified, rather 
than requiring the actual submission of these records with each 
claim, CBP will require a certification in ACE as to possession of these 
records. This certification requirement applies to both direct identi
fication and substitution manufacturing claims. 

(c)	 Congress, through TFTEA, permits the future use of an 
electronic export system as automated proof of export 
for drawback claims, but no system will be reliable for 
this purpose on February 24, 2018; and, proof of export 
must be documented in records that are summarized 
for the drawback claim. 

Claimants whose exported goods are the basis for a claim of draw
back must provide proof that establishes fully the date and fact of 
exportation and the identity of the exporter. These requirements are 
provided for in proposed § 190.72. Under TFTEA- Drawback, proof of 
exportation is required in the form of export summary data that is 
provided as part of a complete drawback claim filed with CBP. How
ever, the underlying supporting records must fully prove the expor
tation through records kept in the normal course of business. TFTEA 
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also provides for proof of export to be established via an electronic 
export system of the United States, as determined by the Commis
sioner of CBP. See 19 U.S.C. 1313(i). Currently, the Automated Export 
System (AES) is not able to fully establish the required elements. 
Accordingly, until such time as the Commissioner of CBP announces 
the availability of a capable electronic system through a general 
notice in the Customs Bulletin, records kept in the normal course of 
business shall be used to establish fully the date and fact of exporta
tion and the identity of the exporter, and such records must be 
maintained by claimants whose exported goods are the basis for a 
claim of drawback. 

7. Transfers of Merchandise and Liability 

(a)	 Specific formats for certificates of delivery and specific 
formats for certificates of manufacture and delivery are 
no longer required when drawback products or other 
drawback-eligible goods are transferred between 
parties, although records of manufacture and transfer 
must be provided and maintained to support the 
drawback claim. 

Section 906 removed the longstanding requirements for the sub
mission of Certificates of Delivery (CDs) and Certificates of Manufac
ture and Delivery (CMDs) by stating that no additional certificates of 
transfer or manufacture shall be required 19 U.S.C. 1313(b), and by 
stating that no additional certificates of transfer are required in 19 
U.S.C. 1313(c), (j), and (p). Section 906(l), Drawback Certificates, 
removed the recordkeeping requirements relating to these certifi
cates for drawback claims by striking 19 U.S.C. 1313(t). Instead of 
CDs and CMDs, parties involved in transfers of drawback products or 
other drawback-eligible goods must maintain records, which may 
include records kept in the normal course of business, to evidence the 
transfers. 

(b)	 The first drawback claim to be filed that designates any 
portion of imported merchandise from a given entry 
summary line item will determine the type of drawback 
eligibility for all other imported merchandise covered 
by that entry summary line item. 

As previously explained in part 5(d), above, there is a limitation 
that imported merchandise on a single entry summary line item 
cannot be designated as the basis for both direct identification and 
substitution drawback claims under TFTEA, due to the different 
methods of calculating refund amounts. Because the transferor can 
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transfer the merchandise covered by a specific line item to different 
transferees, the transferees might unwittingly attempt to file differ
ent types of claims, which is not permitted. In an effort to best inform 
transferees of the possible limitation, if a transferor has already filed 
a certain type of drawback claim designating a portion of merchan
dise from an entry summary line item, or otherwise has knowledge of 
an already-filed claim that does likewise, then the transferor must 
designate whether the merchandise is eligible for substitution or 
direct identification claims and notify the transferee of that designa
tion at the time of transfer. This should help transferees to avoid 
attempting to make drawback claims for the transferred merchandise 
under the mutually exclusive bases of direct identification and sub
stitution. If, at the time of transfer, the transferor is not aware of a 
particular type of drawback claim already filed relating to the entry 
summary line item, then the designation shall so indicate to the 
transferee. Notification of the designation from the transferor to the 
transferee must be documented in records, which may include records 
kept in the normal course of business. Notwithstanding the designa
tion made, however, the type of the first drawback claim to be filed 
relating to that entry summary line item will dictate the type of any 
subsequent claims relating to that same entry summary line item. 

Because this notification requirement is not effective until Febru
ary 24, 2018, parties who anticipate making substitution-based 
claims under TFTEA-Drawback designating imported merchandise 
that was entered and transferred prior to this date, should consult 
with the transferor about whether the transferred merchandise po
tentially is eligible for substitution-based claims under TFTEA-
Drawback. Such eligibility only exists if the transferred merchandise 
was not previously used as the basis for any non-TFTEA drawback 
claim, because all types of non-TFTEA drawback claims must be 
calculated based on invoice values, which conflicts with the use of per 
unit averaging when determining refunds for imported merchandise 
on a single entry summary line item. 

It is important to note, again, that this notification of designation 
requirement is proposed in an effort to better inform claimants of 
possible limitations on the type of drawback claim that can be filed in 
situations involving transferred merchandise. The designation, how
ever, is not a guarantee of the type of claim that can be filed. Draw
back claimants must remain aware that the first drawback claim to 
be filed on a given entry summary line item will control the type of 
claim that subsequently can be filed in the case of transferred mer
chandise. 
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(c)	 Importers are now jointly and severally liable with 
drawback claimants for refunds associated with their 
imported merchandise, when designated on a 
drawback claim. 

Section 906(f) established joint and several liability for the draw
back claimant and the importer of the imported merchandise that is 
designated as the basis of the claim. See 19 U.S.C. 1313(k). Accord
ingly, importers should be aware of this liability when transferring 
imported merchandise to other parties for purposes of drawback. 
Therefore, it is proposed to amend § 113.62 to reflect this liability in 
the import entry bond conditions. 

B.	 Filing a TFTEA-Drawback Claim 

TFTEA-Drawback claims must be filed electronically. A complete 
TFTEA-Drawback claim will consist of the successful transmission of 
the data required for the TFTEA-Drawback entry and the upload of 
all required documents supporting the claim. When submitting the 
claim, the filer must provide, among other things, the drawback entry 
number, filing port code, claimant ID number, drawback provision, 
total drawback claim amount requested, the import entry summa
ry(s) and line item number(s) for the designated imported merchan
dise, other required line item data including the HTSUS subheading 
number at the 10-digit level, information on exportation or destruc
tion, and, if applicable, the NAFTA coding sheet. Proposed section 
190.51 provides detailed information about specific data elements, 
certifications, and supporting documents that may be required de
pending on the particular type of drawback claim. 

After transmission, the filer will receive an automated message 
indicating either that the electronic transmission has been accepted 
or rejected. In the case of a rejection, the automated message will 
inform the filer regarding the reason(s) for the rejection. Uploads of 
required forms, and any other supporting documentation should be 
submitted through ACE, Document Image System, after the success
ful electronic transmission. Further, related to filing claims electroni
cally, as noted below in the section explaining the proposed regula
tions, a definition for ‘‘drawback office’’ has been added to § 190.2 
clarifying that CBP has the authority to share or transfer work 
between drawback offices at its discretion. 

For the interim period between February 24, 2018 and the date on 
which the new TFTEA-Drawback regulations will become effective, 
CBP developed interim procedures for accepting electronically filed 
TFTEA-Drawback claims. Specifically, to enable ACE to recognize 
and accept such claims, notwithstanding the absence of the necessary 
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regulatory requirements for a complete TFTEA-Drawback claim, 
ACE was programed with provisional placeholder requirements, 
modeled on the draft regulatory package then under development. 
Corresponding provisional Customs and Trade Automated Interface 
Requirements (CATAIR) Guidelines were provided to enable claim
ants to program their systems to interface with these provisional 
placeholder requirements in ACE. And on February 9, 2018, CBP 
posted on its website a document entitled Drawback: Interim Guid
ance for Filing TFTEA Drawback Claims (Interim Guidance), to fur
ther inform and provide guidance to the trading community regard
ing the temporary procedures for electronically filing TFTEA-
Drawback claims during the interim period until the implementing 
regulations are finalized and operational. This Interim Guidance was 
subsequently twice updated, to provide additional clarity. 

The Interim Guidance explained that the provisional requirements 
for electronically-filed TFTEA-Drawback claims that are reflected in 
the provisional CATAIR and described in the Interim Guidance docu
ment are placeholders only, and will not be used to process the claims 
beyond their initial acceptance in ACE. The actual final requirements 
for such claims will be established once the rulemaking process is 
complete and the new regulations are implemented and effective. To 
the extent that the final requirements established through rulemak
ing ultimately differ from the provisional placeholders used to accept 
TFTEA-Drawback claims in ACE prior to the effective date of the 
final rule, the Interim Guidance explained that claimants will be 
permitted to perfect their claims in accordance with the new require
ments before the claims are processed for payment. 

The interim procedures outlined and explained in the Interim Guid
ance will remain in place until this rulemaking is complete and the 
final rule to implement the regulatory changes pending for TFTEA-
Drawback claims is implemented and effective. 

The programming specifics for electronic transmission are ex
plained in more detail in the TFTEA-Drawback CATAIR Guidelines, 
which can be accessed at: https://www.cbp.gov/trade/ace/catair. 
Specific questions related to filing TFTEA-Drawback claims may be 
directed to a client representative or the ACE Account Service Desk at 
1–866– 530–4172 or ACE.Support@cbp.dhs.gov. Filers should be 
aware that a delay of more than 24 hours in uploading all required 
accompanying documentation after the transmission of the claim 
data will mean that the filing date will be tied to the uploading of 
documents rather than the date of transmitting the claim data. In 
some instances, this later official date of filing could affect the time
liness of a claim. 

mailto:ACE.Support@cbp.dhs.gov
https://www.cbp.gov/trade/ace/catair
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C.	 Required TFTEA-Drawback Certifications for Existing 
Manufacturing Rulings and Privileges 

While the processes regarding general and specific manufacturing 
rulings detailed in appendices A and B of the proposed part 190 will 
be largely unchanged from those described in the appendices of part 
191, TFTEA does have some impact on existing rulings. The existing 
rulings were issued based on the requirements of 19 CFR part 191, 
which do not comport with the TFTEA-Drawback requirements (e.g., 
the new substitution standard and timeframes). Accordingly, in order 
to continue operating under an existing manufacturing ruling, a 
manufacturer or producer must file a supplemental application for a 
limited modification to that ruling. To ensure compliance with the 
TFTEA-Drawback requirements, the limited application must in
clude revised parallel columns and a bill of materials or formula, 
which must be annotated with the applicable HTSUS subheading 
numbers. In addition, a certification must be provided to confirm that 
all TFTEA-Drawback claims made under the subject manufacturing 
ruling will be in conformity with all of the applicable statutory and 
regulatory requirements. Any supplemental application to modify a 
ruling issued under 19 CFR part 191 (so that it remains viable for 
TFTEA-Drawback claims) must be submitted to CBP no later than 
February 23, 2019, which is the close of the transition period for 
drawback claimants. Any ruling issued under 19 CFR part 191 that is 
not modified by this deadline will not apply to TFTEA-Drawback 
claims; and, manufacturers and producers would need to apply for a 
new ruling under 19 CFR part 190. 

Similar to manufacturing rulings, drawback privileges granted un
der 19 CFR part 191 will not comport with TFTEA-Drawback. The 
privileges are the waiver of prior notice of intent to export or destroy 
and accelerated payment. With each claim that is filed under 19 CFR 
part 190, a certification of conformity with TFTEA-Drawback is re
quired for claimants to continue to operate under one or both privi
leges if granted pursuant to 19 CFR part 191. Unlike for manufac
turing rulings, these certifications will be made electronically with 
each TFTEA-Drawback claim. These certifications are limited to the 
drawback provisions under which they were originally granted in 
accordance with 19 CFR part 191, except that privileges granted 
under 19 U.S.C. 1313(j)(1) and 19 CFR 191 may be applied to TFTEA-
Drawback claims made under 1313(j)(1) or 1313(j)(2). 

The certification processes described above are designed to ease the 
administrative burden on CBP while minimizing the disruption to 
those operating under existing manufacturing rulings and/or privi
leges. However, claimants are responsible for performing the requi
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site due diligence prior to filing any TFTEA-Drawback claims; and, 
the consequences of false or inaccurate claims include, but are not 
limited to, the denial of drawback refunds and the associated privi
leges, noted above. 

D.	 Federal Excise Tax and Substitution Drawback Claims 

The Internal Revenue Code (IRC) of 1986, as amended, codified as 
title 26 of the United States Code (26 U.S.C.), is the main body of 
domestic statutory tax law of the United States and includes laws 
covering Federal excise taxes. Federal excise taxes are imposed on 
the manufacture and distribution of certain consumer goods, includ
ing upon the importation of distilled spirits, wines, beer, tobacco 
products, and certain imported taxable fuel and petroleum products. 
While there are also excise taxes on other products, it is these taxes, 
because of the structure of the tax and the manner in which they are 
collected, that are eligible for drawback under 19 U.S.C. 1313. 

1.	 Distilled Spirits, Wines, and Beer: Imposition of Federal 
Excise Tax and Exemptions 

Chapter 51 of the IRC sets forth excise tax collection and related 
provisions applicable to distilled spirits, wines, and beer. In general, 
this chapter provides that a Federal excise tax is imposed on all 
wines, distilled spirits, and beer produced in or imported into the 
United States. 26 U.S.C. 5001, 5041, 5051. 

Statutory exceptions to the required payment of Federal excise tax 
exist. For example, when wine, distilled spirits, or beer are exported 
after payment or determination of tax, the IRC provides for ‘‘draw
back’’ in an amount equal to the tax paid. 26 U.S.C. 5055, 5062. Under 
these provisions, the excise taxes are refunded upon exportation. 
Similarly, drawback is also available when wine, distilled spirits, or 
beer are exported from bonded premises regulated by the Alcohol and 
Tobacco Tax and Trade Bureau (TTB), where no tax has been paid, 
although tax liability attached at the time of production or import. 
While tax must ordinarily be paid upon removal of wine, distilled 
spirits, or beer from TTB-bonded premises, the removal may occur 
‘‘without payment of tax’’ for the purpose of export. 26 U.S.C. 5214(a), 
5362(c), 5053(a). Although removed from a TTB-bonded facility, the 
product is still subject to bond and still carries a tax liability until the 
product is exported. 26 U.S.C. 5053, 5175, 5362. Similarly, Title 19 
also provides for ‘‘drawback equal in amount to the tax found to have 
been paid or determined on . . . bottled spirits and wines manufac
tured or produced in the United States’’ upon exportation. 19 U.S.C. 
1313(d). Under these drawback provisions, a refund is made upon 
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exportation if tax has already been paid, or if an unpaid tax liability 
exists, it is extinguished upon exportation. The net economic effect is 
identical. 

2.	 Tobacco: Imposition of Federal Excise Tax and 
Exemptions 

Under Chapter 52 of the IRC, a Federal excise tax is imposed on all 
tobacco products and cigarette papers and tubes manufactured in or 
imported into the United States. 26 U.S.C. 5701. The tax on 
domestically-produced tobacco products and cigarette papers and 
tubes is imposed at the time of manufacture but generally is not paid 
or determined until the products are removed from TTB-bonded 
premises. 26 U.S.C. 5702, 5703. Upon exportation of tobacco products 
and cigarette papers and tubes upon which the tax has been paid, the 
IRC permits drawback of the tax paid. 26 U.S.C. 5706. In addition, 
tobacco products and cigarette papers and tubes may be removed 
from TTB-bonded premises, without the payment of Federal excise 
tax, for export. 26 U.S.C. 5704. Under these provisions, the excise tax 
liability is extinguished upon exportation. The net economic effect is 
identical. 

3.	 Other Excise Taxes 

Chapter 32 of the IRC imposes various excise taxes, including taxes 
on gasoline, diesel fuel, and kerosene (taxable fuel). For example, 26 
U.S.C. 4081 imposes tax on the removal of taxable fuel from any 
refinery or terminal and on entry into the United States for consump
tion, use, or warehousing. The IRC permits the refund of this tax 
when taxable fuel is exported. 26 U.S.C. 6416, 6427. When the tax
able fuel is imported into an IRS-registered facility, it is taxed upon 
removal from the facility and is not eligible for drawback under 19 
U.S.C. 1313. Some taxable fuel, however, is not imported into an 
IRS-registered facility, in which case the tax is due upon importation 
and may be eligible for drawback under 19 U.S.C. 1313. 

4.	 Federal Excise Taxes Have Been Improperly Refunded 

Under customs law, a form of drawback known as ‘‘substitution 
drawback’’ also occurs when products are imported into the United 
States and sufficiently similar products are exported or destroyed. 19 
U.S.C. 1313(j)(2). Treasury Department audits and analyses have 
revealed that for a number of years, CBP has received and approved 
claims for substitution drawback under 19 U.S.C. 1313(j)(2) for im
ported bottled and bulk wine, even in circumstances in which no 
excise tax was paid on the substituted exported merchandise. CBP 
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has not identified a record of the first time it granted a section 
1313(j)(2) drawback claim for wine based on exported merchandise on 
which tax had not been paid—a claim for ‘‘double drawback,’’ draw
back of the excise tax on both the imported product and the exported 
product. 

An example of a claim for ‘‘double drawback’’ of wine proceeds as 
follows: 

A domestic winery imports 100 liters of wine, pays Federal 
excise tax on the wine, and sells the imported wine in the United 
States. The domestic winery then exports 100 liters of its 
domestically-produced wine from TTB-bonded premises without 
payment of Federal excise tax. The domestic winery files a § 
1313(j)(2) drawback claim with CBP on the basis that the 100 
liters of domestically-produced wine are commercially inter
changeable with the to the 100 liters of imported wine. The 
domestic winery receives a refund of 99 percent of the Federal 
excise taxes that it paid on the 100 liters of imported wine. 

In this example, imported products are introduced into the U.S. 
market, in net effect, free of 99 percent of Federal excise tax. As a 
result, in this example, the U.S. Treasury ultimately receives only one 
percent of the Federal excise tax on the imported products that are 
consumed in the United States. By contrast, domestically-produced 
wine consumed in the United States is fully taxed. This practice 
results in revenue loss from having untaxed goods circulating in 
commerce. It also has the effect of giving imported wine a clear tax 
advantage in the domestic market over domestically produced wine. 
Because the revenue loss (or tax break) comes in the form of a 
reduction of tax on imported product, it puts domestically produced 
products at a disadvantage as compared to imports in the U.S. mar
ket. 

This result is inconsistent with the broader statutory excise tax 
regime, which (on net) generally imposes excise taxes on all subject 
goods consumed in the United States, whether produced domestically 
or imported for domestic consumption. In the above example, by 
contrast, the importer/exporter winery has (on net) paid no Federal 
excise tax on the exported wine and virtually no Federal excise tax on 
the imported wine. In net effect, the winery has introduced imported 
wine 99% free of excise tax to compete with domestically produced 
wine that is fully taxed. 

CBP currently permits this practice only with respect to wine. But 
as explained, the IRC imposes excise tax and provides exemptions 
from such tax for other goods, including distilled spirits, beer, tobacco 
products, and certain taxable fuel. Some producers have already 
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requested that CBP extend its current treatment of wine to distilled 
spirits, and it is possible that firms dealing in these other goods may 
seek similar treatment. 

5. Statutory Prohibition on Double Drawback 

The allowance of substitution drawback claims in circumstances 
where internal revenue taxes have not been paid on the substituted 
product results in imported product being introduced into commerce 
with no net payment of excise tax—a ‘‘double drawback’’ that is at 
odds with the broader statutory schemes of both customs drawback 
and excise taxation. 

As noted above, the IRC generally imposes excise taxes upon all 
covered domestic products and products imported for domestic con
sumption. The Customs Modernization and Informed Compliance Act 
(Mod Act), Public Law 103–182, 632, 107 Stat. 2057 (1993) (enacted 
as Title VI of the North American Free Trade Agreement Implemen
tation Act), added a clause to 19 U.S.C. 1313(v) providing in relevant 
part that ‘‘[m]erchandise that is exported or destroyed to satisfy any 
claim for drawback shall not be the basis of any other claim for 
drawback.’’ This provision is best read to preclude, among other 
things, exported or destroyed merchandise from being used as the 
basis for both a substitution drawback claim and a drawback of 
internal revenue taxes upon exportation or destruction. In other 
words, exported merchandise on which excise taxes have been paid 
can form the basis of a substitution drawback claim, but exported 
products on which no excise tax has been paid cannot be used to erase 
existing tax liability on imported products. 

While Congress did not specifically define the term ‘‘drawback’’ in § 
1313(v), its meaning is clear in context and within the broader statu
tory scheme governing drawback and excise taxes. In context, draw
back encompasses the refund or remission of an excise tax that was 
paid, determined, or otherwise imposed by Federal law. The term is 
often used to refer to the refund of taxes that have been paid previ
ously. See, e.g., 19 U.S.C. 1313(a), (c)(1), (j)(1), (j)(2) (providing for 
taxes to be ‘‘refunded as drawback’’). But it is not limited to refunds, 
as other provisions use the term more broadly to refer to an unpaid 
tax liability that is extinguished. See, e.g., § 1313(d) (‘‘there shall be 
allowed . . . a drawback equal in amount to the tax found to have been 
paid or determined’’) (emphasis added); sections 1313(n)(2), (n)(4), 
(o)(3) (using the phrase ‘‘refunded, waived, or reduced’’ to refer to the 
extinguishing of tax liability under subsections (a), (b), (f), (h), (p), 
and (q), each of which uses the phrase ‘‘drawback’’). Nor is section 
1313(v)’s use of the term ‘‘drawback’’ limited to drawback of taxes 
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imposed upon importation. Section 1313(v) refers to ‘‘any’’ claim for 
drawback. That broad and inclusive language contrasts with the 
language Congress used when it referred to only specific types of 
drawback. See, e.g., sections 1313(j), (k)(1), and (1)(2)(A), (B), and (C) 
(referring to drawback ‘‘under this section’’); section 1313(n)(2) (re
ferring to ‘‘NAFTA drawback’’); section 1313(n)(4) (referring to ‘‘Chile 
FTA drawback’’). The fact that Congress expressly limited ‘‘drawback’’ 
in certain subsections of section 1313 but did not do so when it 
referred to ‘‘any’’ drawback in subsection (v) indicates that ‘‘draw
back’’ is not so limited for purposes of this subsection. 

Accordingly, when wine, distilled spirits, beer, tobacco products, or 
other products subject to excise tax are exported from TTB-bonded 
premises ‘‘without payment of tax,’’ pursuant to 26 U.S.C. 5214, 5362, 
5053, or 5704, the extinguishment of tax liability upon export is best 
understood as a form of drawback within the broad prohibition of 19 
U.S.C. 1313(v). 

This interpretation is further supported by the broader statutory 
scheme, which operates (in net effect) to subject all wine, distilled 
spirits, and beer consumed in the United States, whether produced 
domestically or imported, to an excise tax. The evident purpose of 
section 1313(v) is to advance that objective by preventing excessive 
revenue loss through multiple claims for drawback based on a single 
export. And to the same end, the statutes that govern withdrawal of 
wine, distilled spirits, beer, or tobacco products from TTB-bonded 
premises authorize regulations that may be necessary to protect 
revenue. See 26 U.S.C. 5175, 5214(a)(4), 5362(c), 5053(a), and 
5704(b). 

A contrary interpretation would undermine the statutory scheme of 
excise taxes that applies to imports and cause undue revenue loss. As 
just one example, a contrary reading of the statutory scheme would 
appear to permit an importer of distilled spirits to manufacture in
expensive liquor and destroy it, without having paid the excise tax 
imposed on domestically-produced liquor under 26 U.S.C. 5001. The 
importer in this scenario could then use the destruction of that 
domestically-produced liquor to seek a drawback under 19 U.S.C. 
1313(j)(2) of the excise tax on liquor they import. Because the excise 
tax per gallon may far exceed the marginal cost of production of some 
types of liquor,4 these manufacturers would receive a significant 

4 In 2006, the U.S. Department of Agriculture estimated that that the cost of production of 
neutral grain spirits at about $0.53 per proof gallon. See ‘‘Economic Feasibility of Ethanol 
Production from Sugar in the United States,’’ available at https://www.usda.gov/oce/ 
reports/energy/EthanolSugarFeasibilityReport3.pdf. The excise tax on distilled spirits is 
$13.50 per proof gallon (see 26 U.S.C. 5001(a)(1)), or more than 25 times the cost of 
production. 

https://www.usda.gov/oce
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economic benefit, despite having never paid excise taxes on the 
domestically-produced liquor. They would also have avoided excise 
tax payment not once but twice—on both the domestically produced 
liquor and the imported liquor—without, on net, increasing domestic 
production for consumption or export. The statutory framework that 
imposes excise tax on the domestic consumption of alcohol would have 
been almost wholly subverted. 

A contrary interpretation would also seem to permit the following 
hypothetical transaction: 

A distilled spirits importer imports 200 gallons of liquor into a 
TTB-bonded facility. It pays excise tax on 100 gallons and sells 
those in the United States. It then exports the remaining 100 
gallons without payment of Federal excise tax. The importer 
files a § 1313(j)(2) drawback claim with CBP on the basis that 
the 100 gallons of imported liquor sold in the United States is 
commercially interchangeable with the 100 gallons of imported 
liquor exported without payment of excise tax. The importer 
receives a refund of 99 percent of the Federal excise taxes that 
it paid on the 100 imported gallons sold in the United States. 

In this hypothetical, too, imported products would be introduced 
into the U.S. market, in net effect, free of 99 percent of Federal excise 
tax. As a result, the U.S. Treasury would receive only one percent of 
the Federal excise tax on the imported products that are consumed in 
the United States. Such essentially tax-free treatment of 
domestically-consumed imported alcohol does not comport with the 
statutory drawback scheme in the IRC or Title 19. 

Because drawback under 19 U.S.C. 1313 does not require CBP to 
verify whether substitute exported merchandise is tax paid, CBP does 
not have records that would identify instances of double drawback at 
issue here. Treasury Department audits and analyses have revealed 
that CBP began refunding excise taxes on wine under 19 U.S.C. 
1313(j)(2) in approximately 2004 when the San Francisco office per
mitted drawback for such a claim. Some of these drawback claims 
may have included a double refund. It is possible that this change 
took place due to a misunderstanding of a 2004 amendment to the 
drawback statute designed to provide for drawback of the Harbor 
Maintenance Tax. See Miscellaneous Trade and Technical Corrections 
Act of 2003, Public Law 108–429, 118 Stat. 2433, 2579 at section 
1557(a)(1) (2004). CBP has never issued a ruling or regulation autho
rizing the current treatment with respect to wine. Nevertheless, 
because CBP has approved substitution unused drawback claims 
based on wine exports for which no excise tax has been paid, its 
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treatment of this issue must be changed through a notice and com
ment process. See 19 U.S.C. 1625(c). 

Because of the concern that the statutory scheme was being sub
verted and because of concerns with revenue losses both realized and 
potential, on October 15, 2009, CBP proposed amending title 19 of the 
Code of Federal Regulations to preclude the filing of substitution 
drawback claims for internal revenue excise tax paid on imported 
merchandise in situations where no excise tax was paid upon the 
substituted merchandise or where the substituted merchandise had 
been the subject of a different claim for refund or drawback of excise 
tax under any provision of the IRC. See Drawback of Internal Rev
enue Excise Tax, 74 FR 52928. The Alcohol and Tobacco Tax and 
Trade Bureau (TTB) within the Department of the Treasury pub
lished a related proposed rulemaking in the same October 15, 2009, 
edition of the Federal Register (Drawback of Internal Revenue 
Taxes, 74 FR 52937). Both notices solicited public comments on the 
proposed amendments. Subsequently, the notices of proposed rule-
making were withdrawn as announced in the Federal Register (75 
FR 9359) on March 2, 2010. 

A number of importers of distilled spirits have since sought the 
same treatment for their products that wine currently receives. Con
sistent with the analysis in this document, CBP has denied these 
requests, but has not corrected the treatment of wine through a notice 
and comment process, as required by 19 U.S.C. 1625(c). 

6. Impact of Failing To Curtail Double Drawback 

For the reasons explained above, CBP believes that the phrase ‘‘any 
other claim for drawback’’ in section 1313(v), read in context of the 
broader statutory scheme, encompasses the refund or remission of an 
excise tax that was paid, determined, or otherwise imposed by Fed
eral law. To the extent section 1313(v) can be considered ambiguous, 
however, CBP has determined that there are compelling economic 
and fiscal reasons to resolve any ambiguity to preclude substitution 
drawback claims for excise tax paid on imported merchandise where 
no excise tax was paid on the substituted merchandise. 

As explained below, firms dealing in distilled spirits, beer, tobacco 
products, and certain taxable fuels have a strong economic incentive 
to seek the same double drawback treatment currently afforded to 
wine. If CBP fails to adopt a uniform interpretation and application of 
section 1313(v), firms dealing in other products subject to Federal 
excise tax could also pursue substitution drawback claims similar to 
those that have been made for wine under section 1313(j)(2). The 
statutory provisions governing excise tax on other goods—beer, dis
tilled spirits, tobacco products, and certain fuels—are substantially 
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similar (and in many material respects, identical) to those governing 
excise tax on wine. Maintaining the current treatment of drawback 
claims for wine risks a growth in future revenue loss attributable to 
double drawback. 

While proponents of the double drawback practice argue that it 
promotes exports, the observed economic effects of the practice do not 
support the view that it is an effective or efficient export promotion 
measure. Double drawback also places domestic products made for 
domestic consumption, which are subject to excise tax across the 
board, at a relative disadvantage to products imported for domestic 
consumption, for which 99 percent of the excise tax may be refunded 
based on a double drawback claim. The interpretation of section 
1313(v) reflected in this proposed rule would avoid such market-
distorting disparities. 

A more detailed analysis follows in two parts. First, the available 
trade data suggest that double drawback promotes imports. In con
trast, the trade data provide little evidence that total wine exports 
increased in response to double drawback. Second, a revenue analysis 
elucidates the incentives that double drawback creates for firms that 
deal in goods other than wine and provides initial projections of U.S. 
Government revenue loss that could result if these firms were pro
vided the same double drawback treatment currently available only 
for substituted wine. 

7. Analysis of Trade Statistics 

Imported wine that benefits from double drawback enters the U.S. 
market with a substantial tax advantage over domestically produced 
wine. While this tax advantage exists for all imported wine benefiting 
from double drawback, it is largest for imported bulk wine. Because 
the customs value of imported bulk wine is lower than the value for 
bottled wine, excise tax levied by volume comprises a greater percent
age of its average price, meaning that producers have a stronger 
economic incentive to claim double drawback on bulk wine.5 

U.S. import statistics are consistent with these incentives. Import 
volumes of wine have grown rapidly during the period double draw
back has been available. In 2004, total U.S. imports of wine, either 

5 For most imported wine, the tax is $0.282 per liter. 26 U.S.C. 5041(b). On a percentage of 
unit value basis, the tax is larger for bulk wine than for bottled wine, because the average 
value of bulk wine is less. The average value of imports of bulk wine hovered around $1.10 
per liter in the years 2001 to 2016—much less than the average value per liter of imported 
bottled wines, which was about five times as great during the same period. See Table E. 
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bottled or bulk, were 576 million liters by volume.6 See Table B. By 
2016, that figure had grown to 880 million liters, an increase of over 
50 percent. Id. Much of this increase in imports has been driven by 
bulk wine, which has made rapid gains in U.S. market share. In 2004, 
imported bulk wine accounted for 0.9 percent of domestic wine con
sumption. By 2016, imported bulk wine accounted for 6.2 percent of 
domestic wine consumption. See Table A. By volume, imports of bulk 
wine grew by 875 percent over that period. See Table B. Of course, 
other factors affecting wine trade unrelated to drawback may also 
have affected this growth. 

In contrast to the rapid growth of imports, the U.S. trade statistics 
provide little evidence that total wine exports by volume increased 
from 2004 to 2016. The total volume of wine exports only grew by 5.5 
percent over that period. See Table B. Disaggregating exports into 
those eligible for drawback and those ineligible for drawback casts 
further doubt on the effect of drawback on total exports. Exports from 
the United States to NAFTA countries, Canada and Mexico, are not 
eligible for substitution drawback. Therefore, they are not subsidized 
through the double drawback mechanism. Yet the volume of U.S. 
wine exports to these countries experienced a compound annual 
growth rate (CAGR) of 3.3 percent, while export volumes to countries 
for which substitution drawback was available experienced a 0.01 
percent CAGR over the same period. See Table D. 

Although the value of U.S. bottled wine exports has risen from 2004 
to 2016 (from $600 million to $1.05 billion), the average unit value of 
the exports also increased during that period (from $2.30 to $6.10). 
See Table B and Table E. At the same time, volumes of bottled wine 
exports fell by a third. See Table B. U.S. wine export values grew 
substantially faster (5.2 percent CAGR) than did export volumes (0.4 
percent CAGR) from 2004 to 2016. See Table B and Table C. This 
suggests that the increase in bottled wine exports by value was driven 
by price increases in the average unit value of the exports, not by an 
increase in export volumes. Because the excise tax on wine is levied 
by volume and not by value, this suggests that the increase in the 
value of exports is not directly connected to the availability of double 
drawback and is due to other factors. 

While U.S. trade statistics do not indicate a significant increase in 
total wine exports, they do indicate a change in the composition of 
exports while double drawback has been available. From 2004 to 
2016, the share of exported wine in bulk containers rose from 20.8 
percent to 50.6 percent by volume, consistent with the shift in com

6 CBP believes the practice of double drawback began in or around 2004. For that reason, 
this analysis addresses trade statistics beginning in 2004. 
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position of imports discussed above. See Table B. This growth in the 
share of bulk exports is only evident for exports to non-NAFTA coun
tries, which rose from 16.2 percent to 55.2 percent. See Table D. 
Exports to NAFTA countries, which are not eligible for double draw
back, show no shift toward bulk exports over that period. See id. In 
addition, while U.S. exports of bulk wine have grown during the 
period from 2004 to 2016, growth in the volume of bulk wine imports 
has been much greater. Overall, during the same period, there has 
been an increase in the U.S. trade deficit for wine—including for bulk 
wine. See Table C. 

In short, while it is not possible to say that double drawback is the 
primary driver of the wine trade trends, available trade data are 
consistent with the view that double drawback may have promoted 
wine imports but that it has not been an effective export promotion 
measure. 

8. Revenue Loss Analysis 

Maintaining the current double drawback treatment of wine and 
extending that treatment to other products subject to excise tax— 
distilled spirits, beer, tobacco products, and certain taxable fuels— 
would cause significant revenue loss to the U.S. Government. 

(a) Data 

Because drawback claims have not previously captured the tax-
paid status on substituted exports, the exact amount of revenue lost 
to double drawback involving imported wine is not certain. Neverthe
less, analysis of CBP import data and individual drawback claims at 
the firm level permit a reasonable estimate of the historical revenue 
loss from double drawback treatment of wine imports.7 Because CBP 
has not kept drawback summary statistics based on tariff category 
and type of tax, this estimate with respect to wine is based on an 
analysis of individual drawback claims made by firms involved in 
wine trade and comparing the ratios of drawback claimed for duties 
with those claimed for taxes to differentiate between shipments of 
bulk and bottled wine. These firm-level data are statutorily-protected 
from public disclosure. See 26 U.S.C. 6103 (confidentiality of tax 
return information); 18 U.S.C. 1905 (Trade Secrets Act). With respect 
to other products, Treasury’s estimates are based on current excise 
tax revenue for each product.8 The estimated rate at which firms are 

7 See U.S. International Trade Commission Interactive DataWeb, available at https:// 
dataweb.usitc.gov/ (trade data by product classification, volume, value, and country of 
origin, retrieved from the U.S. Census Bureau). 
8 See IRS Statistics of Income Tax Stats—Excise Tax Statistics, available at https://www. 
irs.gov/statistics/soi-tax-stats-excise-tax-statistics/. 

https://www
http:dataweb.usitc.gov
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projected to take advantage of double drawback (‘‘takeup rate’’) is 
informed by the economic incentives and data described below— 
chiefly, excise tax as a share of product value, and the potential 
growth in exports resulting from the expansion of double drawback 
treatment. 

(b) Theory, Assumptions, and Estimate 

Excise taxes on most products addressed in this rule are applied 
based on volume, not as a percentage of value. For example, the 
standard excise tax on wine is $1.07 per wine gallon.9 The greater the 
ratio of excise tax to product value, the greater the incentive to avoid 
payment of the tax through means such as double drawback. The 
historical experience with respect to wine bears this out: Excise tax as 
a share of customs value has been about 5 percent for bottled wine 
and 25 percent for bulk wine in recent years. See Table E. Based on 
differences in the tariff rates for bottled and bulk wine that are 
reflected in the amounts of individual drawback transactions, Trea
sury estimates the takeup rate for double drawback of wine to be 13 
percent for bottled imports and 24 percent for bulk imports. The 
difference in these rates indicates that tax as a share of value is an 
important determinant of takeup rate. For some products, such as 
beer, tax as a share of customs value is similar to that of wine. For 
other products subject to excise tax, tax as a share of value is much 
higher than it is for wine—sometimes exceeding 100 percent. Indeed, 
for some distilled spirits, excise tax can be many multiples the cost of 
production.10 Excise tax as a share of tobacco products’ value is also 
much higher than it is as a share of the value of wine.11 This dynamic 
creates a strong incentive for firms that deal in these other products 
to seek double drawback of excise taxes paid on imports by inexpen
sively manufacturing domestic products for either export or destruc
tion. Because of the strength of this incentive, firms dealing in these 
products likely would take advantage of double drawback at higher 
rates than the wine industry has historically if it were available to 
them. 

A second factor of particular concern is the market-distorting in
centive for re-routing shipments that an expansion of double draw

9 26 U.S.C. 5041(b). 
10 For example, the average customs value of exported grain alcohol is $2.78 per proof gallon 
(USITC DataWeb, supra note 7) while the tax is $13.50 per proof gallon (26 U.S.C. 
5001(a)(1)). The customs value includes profits and other expenses in addition to the cost of 
production. In 2006, the U.S. Department of Agriculture estimated the cost of production of 
neutral grain spirits at about $0.53 per proof gallon. See ‘‘Economic Feasibility of Ethanol 
Production from Sugar in the United States,’’ supra note 1. 
11 See Table E; infra note 19. 

http:production.10


49 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

back would create. Double drawback creates an incentive for firms 
that both import and export to route a shipment destined for another 
country through the United States to claim excise tax relief on im
ports into the United States. Under this approach, first, a firm im
ports 200 units of, for example, distilled spirits. It removes 100 units 
from customs custody for domestic sale and pays excise tax for their 
import. It then imports the second 100 units into TTB bond, without 
having paid excise tax on their import and then exports the product 
from bond, and also uses that exportation to seek drawback under 19 
U.S.C. 1313(j)(2) of the import tax paid on the first 100 units. The first 
100 units of distilled spirits would then have been consumed domes
tically at 1 percent of the normal tax rate, without increasing domes
tic production or net exports. Depending on the cost of shipping, firms 
would have an incentive to route shipments destined for other coun
tries through the United States—without increasing domestic pro
duction or exports—to claim double drawback on their U.S. imports. 
In the analysis, we assume trade re-routing of all distilled spirits 
from Canada and Mexico bound for non-NAFTA countries is feasible. 
We also assume that trade re-routing of gin, vodka, and grain alcohol 
worldwide is feasible, though the analysis does not rely on substan
tial rerouting of these products. 

The following estimates also assume a 7 percent reduction in rev
enue loss by comparison to the historical data concerning wine due to 
the Craft Beverage Modernization Act (CBMA), Public Law 115–97, § 
13801–13808 (2017). The CBMA provides lower overall effective tax 
rates for smaller producers than for larger producers. This assess
ment of the effects of the CBMA is based on the assumption that most 
double drawback claims would be taken by large multinational firms 
paying the full rate on marginal imports above the limit identified in 
the CBMA. The transaction costs involved in drawback support the 
view that drawback most benefits larger firms that are involved in 
both exporting and importing. 

The following estimates further assume that double drawback of 
wine, distilled spirits, and beer would grow with real GDP. That is, 
Treasury assumes that consumption of excise-taxed beverages, and 
drawback on those taxes, would grow with the overall economy. Trea
sury uses the Administration’s forecast of taxable fuel and tobacco 
excise tax revenue to estimate change over time. Both of these fore
casts decrease slightly over time, consistent with recent trends in 
excise revenue.12 

12 Excise Tax Statistics, supra note 8. From 2010 to 2016, excise tax revenue for imported 
beer, wine, and distilled spirits grew much more quickly than revenue for tobacco products 
or taxable fuels. See id. 

http:revenue.12
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In total, the incentives for firms that deal in distilled spirits, beer, 
tobacco products, and certain fuels—in addition to the continued 
double drawback treatment of wine—could cause a revenue loss of 
$674 million to $3.3 billion on an average annual basis over the next 
ten years, if double drawback treatment were extended to commodi
ties other than wine and not eliminated.13 

(c) Wine 

In fiscal year 2015, CBP paid $54.9 million in excise tax refunds and 
had initial tax collections from wine imports of $335 million, accord
ing to CBP data.14 As noted above, the tax as a share of customs value 
is 5 percent for bottled wine and 25 percent for bulk wine. The 
estimated takeup rate—that is, the rate of double drawback claims— 
is 13 percent for bottled imports and 25 percent for bulk imports, 
demonstrating that tax as a share of value is an important determi
nant of the takeup rate. Assuming that double drawback continues to 
grow with real GDP, the current treatment of wine is estimated to 
cause between $51 million and $69 million in revenue loss to the U.S. 
Government annually over the next ten years.15 

(d) Distilled Spirits 

With respect to distilled spirits, fiscal year 2016 excise tax revenue 
from imports was $1.5 billion, according to TTB collections data. A 
large portion of imports are, however, imported into TTB bond and 
then are treated as domestic collections. U.S. Census Bureau data 
suggest actual import excise tax revenue is closer to $2.6 billion.16 

The tax as a share of customs value for distilled spirits—currently 
$13.50 per proof gallon17—is 5 to 8 times higher than it is for wine, 

13 These estimates are in nominal U.S. dollars, whereas the figures in the Executive Orders 
13563 and 12866 analysis are in undiscounted and discounted 2016 U.S. dollars. Because 
of this difference, only a rough estimate of the total transfers from the rule and this 
alternate analysis can be determined. This estimate can be determined by adding the 
revenue losses of extending double drawback to the rule’s undiscounted net transfers from 
the U.S. Government to trade members. 
14 See id. Refunds or drawback paid in any given year may be paid for imports made in 
previous years. The $54.9 million figure is a summation of individual drawback claims from 
CBP data that are statutorily-protected from public disclosure. TTB publishes the $335 
million figure. See TTB Statistical Release, ‘‘Tax Collections Cumulative Summary, FY 
2015,’’ available at https://www.ttb.gov/statistics/final15.pdf. 
15 These estimates are slightly different from the wine double drawback estimates shown in 
Table 49 of the Executive Orders 13563 and 12866 analysis. This is because these estimates 
are in nominal U.S. dollars, whereas the figures in Table 49 are in undiscounted 2016 U.S. 
dollars. 
16 Accessed through the USITC DataWeb, supra note 7. 
17 26 U.S.C. 5001(a)(1). The CBMA reduces the excise tax on a portion of imported goods. 
The estimates reported in this analysis assume the CBMA is extended indefinitely, reducing 
the revenue loss by roughly 7 percent. 

https://www.ttb.gov/statistics/final15.pdf
http:billion.16
http:years.15
http:eliminated.13
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creating a significantly greater incentive to export to take advantage 
of double drawback. Further, as noted above, the tax is much higher 
than the cost of production for inexpensive distilled spirits.18 For this 
reason, Treasury expects strong behavioral responses to generate 
substitution drawback claims if distilled spirits become eligible for 
double drawback, including purposeful destruction of inexpensive 
distilled spirits and routing of goods destined for other countries 
through the United States when feasible. We estimate that up to 45 
percent of imported spirits would be commercially viable predicates 
for double drawback claims.19 Varying the projected takeup rate 
between 25 percent and 75 percent for these claims, annual U.S. 
Government revenue loss from allowing double drawback on distilled 
spirits is estimated to range from $312 million to $937 million annu
ally over ten years. 

(e) Beer 

With respect to beer, fiscal year 2016 excise tax revenue from 
imports was $542 million, according to TTB collections data. The tax 
of $18 per barrel is 12.3 percent of the value of imports and 15.5 
percent of the value of exports,20 suggesting firms have a stronger 
incentive to claim double drawback on beer than bottled wine. How
ever, qualifying, non-NAFTA exports of beer amount to only 4 percent 
of imports, suggesting limited scope for takeup of double drawback. 
Varying the projected takeup rate between 10 percent and 30 percent 
on existing imports and exports, and varying the increase in qualify
ing exports between 10 percent and 30 percent, annual U.S. Govern
ment revenue loss from extending double drawback to beer is esti
mated to range from $9 million to $28 million annually over ten years. 

18 See supra note 10. 
19 For the years 2014–2016, vodka, gin, and grain alcohol imports represented 34% of total 
spirits imports. Because the cost of production for these spirits is so low relative to the tax, 
we expect a strong behavioral response, including increased exports, trade re-routing, and 
destruction, such that all imports could qualify for duty drawback. In contrast, brandy, 
liqueurs, and cordials are relatively high value spirits, making destruction and increased 
exports less feasible. For these products, we assume that opportunities to claim double 
drawback are limited by current exports, which amount to 2 percent of current spirits 
imports. Finally, we assume that all spirits exports from Canada and Mexico to non-NAFTA 
countries could be re-routed through the United States to take advantage of double draw
back. Using United Nations International Trade Statistics data for 2014–2016, we estimate 
that, at current trade levels, this re-routing would generate double drawback claims for up 
to 8 percent of US spirits imports. Adding these shares of imports together, without 
rounding, sums to 45 percent of US imports. 
20 In 2016, the average customs value of imported beer was $145.98 per barrel while the 
average free alongside ship (FAS) value of exports was $116.06 per barrel. See USITC 
DataWeb, supra note 7. The U.S. Census Bureau defines ‘‘customs value’’ and ‘‘FAS export 
value’’ in their Guide to Foreign Trade Statistics, § 8, available at https://www.census.gov/ 
foreign-trade/guide/sec2.html#customs_value. Treasury uses customs value and FAS 
value, because data on cost of production are not available. 

http:https://www.census.gov
http:claims.19
http:spirits.18
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(f) Tobacco Products 

With respect to tobacco products, fiscal year 2016 excise tax rev
enue on imports was $829 million according to TTB collections data. 
The tax incentives to claim double drawback are especially strong for 
tobacco products. For instance, in 2016, the Federal excise tax on a 
carton of cigarettes was 199 percent of the average customs value of 
a carton of imported cigarettes and 408 percent of the average export 
value of a carton of cigarettes exported from the United States based 
on U.S. Census Bureau trade data.21 The tax rate by value is about 40 
times larger for cigarettes than that for bottled wine, suggesting the 
incentive to claim drawback on cigarettes is considerably larger than 
the incentive to claim drawback on wine. Extending the double draw
back treatment to tobacco products would create significant incen
tives to shift production of tobacco products overseas. It would also 
create a great incentive for importers to contract with domestic pro
ducers to match imports and exports for drawback; the incentive 
would be to import products for domestic sale and export domestically 
produced cigarettes. Because domestically produced tobacco products 
account for 95 percent of domestic tobacco consumption, Treasury 
assumes that tobacco firms would gradually respond by contracting 
with importers and setting up foreign production facilities. Account
ing for this slow ramp-up in drawback claims, Treasury estimates 
that between 3 percent and 18 percent of excise revenue on tobacco 
products would be lost due to an extension of double drawback to 
tobacco products over the next 10 years, or between $332 million and 
$2.2 billion annually.22 In the long run, Treasury estimates that U.S. 
Government revenue losses would be substantially higher, with in
creasing shifts of domestic production overseas. 

(g) Taxable Fuels 

Finally, with respect to taxable fuels, current annual excise tax 
revenue on imports is roughly $2 billion according to U.S. Census 
Bureau data on imports of gasoline and diesel fuel.23 Due to the lack 
of detailed data on fuel imports, differentiating between those impor
tations eligible for drawback under 19 U.S.C. 1313 and those that are 
not, it is quite difficult to estimate the takeup rate on substitution 

21 In 2016, the average customs value of 1,000 imported cigarettes was $25.335 while the 
average FAS value of 1,000 exported cigarettes was $12.345. See USITC DataWeb, supra 
note 6. The Federal excise tax on 1,000 cigarettes is $50.33. 26 U.S.C. 5701(b)(1). 
22 The range of possible outcomes is large, primarily due to uncertainty in the timing of firm 
responses rather than the magnitude of response. Specifically, Treasury does not know how 
quickly tobacco companies might set up new or use existing overseas production operations 
to serve the U.S. market. 
23 Retrieved from USITC DataWeb, supra note 7. 

http:annually.22
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drawback for taxable fuels. Even a small takeup rate, however, could 
have a significant economic impact. Assuming, for example, that 1 
percent to 5 percent of imported fuel receives double drawback of 
excise taxes, the U.S. Government revenue loss would range between 
$20 million and $98 million annually over ten years. 

9. Conclusion 

This proposed rule would protect the integrity of excise tax revenue 
collections by ensuring that 19 U.S.C. 1313(j)(2) substitution draw
back is not employed to evade the statutory prohibition on using a 
single exportation as the basis for two drawback claims. It would 
preclude the filing of substitution drawback claims for excise tax paid 
on imported merchandise in situations where no excise tax was paid 
upon the substituted merchandise or limit the amount of drawback 
allowable to the amount of taxes paid (and not returned by refund, 
credit, or drawback) on the substituted merchandise, and thus elimi
nate double drawback. CBP invites comments from interested mem
bers of the public on this proposal. 

TABLE A—IMPORT SHARES BY VOLUME OF TOTAL U.S. TABLE
 

WINE CONSUMPTION
1
 

Year 

2004 ........................................ 

2005 ........................................ 

2006 ........................................ 

2007 ........................................ 

2008 ........................................ 

2009 ........................................ 

2010 ........................................ 

2011 ........................................ 

2012 ........................................ 

2013 ........................................ 

2014 ........................................ 

2015 ........................................ 

2016 ........................................ 

2004–2016: 

CAGR 4 (Pct) ...................... 

Total growth (Pct) .............. 

Imported wine container size 2 

Imported sum 

26.9 

28.6 

30.1 

30.9 

30.0 

33.2 

32.2 

32.3 

35.5 

32.4 

29.2 

29.5 

28.1 

0.4 

4.5 

Two liters or 
less (bottles) 

26.0 

26.8 

26.5 

27.2 

25.4 

24.5 

25.7 

24.6 

22.8 

23.5 

21.9 

22.9 

21.9 

– 1.4 

– 15.7 

Over four 
liters (bulk) 3 

0.9 

1.8 

3.6 

3.8 

4.6 

8.7 

6.5 

7.7 

12.7 

8.9 

7.3 

6.6 

6.2 

17.1 

567.2 
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Sources: 
U.S. International Trade Commission, ‘‘Interactive Tariff and Trade DataWeb,’’ ac

cessed February 2, 2018. 
Alcohol and Tobacco Tax and Trade Bureau, ‘‘Tax Collections,’’ accessed March 2, 

2018. 
1. Total U.S. wine consumption is estimated using gross excise tax collections and 

tax rates for wine. 
2. The ITC website explains that: ‘‘General Imports measure the total physical 

arrivals of merchandise from foreign countries, whether such merchandise enters 
consumption channels immediately or is entered into bonded warehouses under Cus
toms custody or from Foreign Trade Zones.’’ 

3. The amount of imported wine in containers between 2 and 4 liters in size is 
negligible and is omitted from the table. 

4. CAGR is compound annual growth rate. 
Note: Wine trade data in the table include Harmonized Tariff Schedule (HTS) 

10-digit imports codes 2204215005, 2204215015, 2204215015, 2204215025, 
2204215030, 2204215035, 2204215040, 2204215045, 2204215046, 2204215050, 
2204215055, 2204215060, and 2204296000. 

TABLE B—VOLUME OF U.S. TOTAL WINE EXPORTS AND GENERAL IMPORTS BY
 

CONTAINER SIZE (ALL COUNTRIES)
 
[Millions of liters of wine with not over 14 percent alcohol by volume]
 

Year 

Total exports1 

Ex
ported 
sum 

Pct 
share 

in large 
contain

ers 

General imports2 

Im
ported 
sum 

Pct 
share 

in large 
contain

ers 

Con
tainer Size Con

tainer Size 

Two 
liters or 

less 
(bottles) 

Over 
two 

liters 
(bulk) 

Two 
liters or 

less 
(bottles) 

Over 
four 
liters 

(bulk)3 

2004................... 259 68 327 20.8 556 20 576 3.5 

2005................... 177 100 278 36.2 602 40 642 6.2 

2006................... 189 138 327 42.3 615 84 699 12.0 

2007................... 207 169 376 45.0 661 92 753 12.2 

2008................... 209 201 410 49.0 623 112 735 15.2 

2009................... 177 171 349 49.2 612 218 830 26.3 

2010................... 171 196 368 53.4 658 168 826 20.3 

2011................... 185 190 375 50.8 673 211 884 23.9 

2012................... 196 167 364 46.1 659 365 1024 35.6 

2013................... 207 172 379 45.4 671 255 926 27.5 

2014................... 195 176 371 47.5 655 219 874 25.1 

2015................... 205 180 385 46.7 685 197 882 22.3 

2016................... 171 175 345 50.6 685 195 880 22.2 

2004–2016: 

CAGR 4 (Pct). – 3.4 8.2 0.4 7.7 1.8 20.9 3.6 16.7 

Total growth – 34.1 156.6 5.5 143.2 23.2 875.0 52.8 538.2 
(Pct)................... 

Source: U.S. International Trade Commission, ‘‘Interactive Tariff and Trade 
DataWeb,’’ accessed February 2, 2018. 

1. The ITC describes total exports as ‘‘Domestic exports plus foreign exports’’ on their 
website. 

2. The ITC website explains that ‘‘General Imports measure the total physical 
arrivals of merchandise from foreign countries, whether such merchandise enters 
consumption channels immediately or is entered into bonded warehouses under Cus
toms custody or from Foreign Trade Zones.’’ 

3. The amount of imported wine in containers between 2 and 4 liters in size is 
negligible and is omitted from the table. 
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4. CAGR is compound annual growth rate. 
Note: Wine trade data in the table include Harmonized Tariff Schedule (HTS) 

10-digit exports codes 2204214000 and 2204290020. HTS imports codes used include 
2204215005, 2204215015, 2204215025, 2204215030, 2204215035, 2204215040, 
2204215045, 2204215046, 2204215050, 2204215055, 2204215060, and 2204296000. 

TABLE C—VALUE OF U.S. TOTAL WINE EXPORTS AND GENERAL IMPORTS BY
 

CONTAINER SIZE (ALL COUNTRIES)
 
[Millions of U.S. dollars of wine with not over 14 percent alcohol by volume]
 

Year 

Total exports, free 
alongside ship 

(FAS)1 

Ex
ported 
sum 

Pct 
share 

in large 
contain

ers 

General imports, 
general customs 

value2 

Im
ported 
sum 

Pct 
share 

in large 
contain

ers 

Con
tainer Size Con

tainer Size 

Two 
liters or 

less 
(bottles) 

Over 
two li

ters 
(bulk) 

Two 
liters or 

less 
(bottles) 

Over 
four 
liters 

(bulk)3 

2004................... 600 82 682 12.0 2,658 19 2,677 0.7 

2005................... 452 91 543 16.8 2,891 35 2,926 1.2 

2006................... 616 121 737 16.4 3,153 67 3,220 2.1 

2007................... 635 151 786 19.2 3,494 77 3,571 2.2 

2008................... 645 182 827 22.0 3,511 114 3,625 3.1 

2009................... 549 202 751 26.9 3,029 157 3,186 4.9 

2010................... 702 212 914 23.2 3,143 149 3,292 4.5 

2011................... 869 213 1,082 19.7 3,420 225 3,645 6.2 

2012................... 905 199 1,104 18.0 3,458 400 3,858 10.4 

2013................... 1,037 235 1,272 18.5 3,652 281 3,933 7.1 

2014................... 921 240 1,161 20.7 3,708 242 3,950 6.1 

2015................... 1,035 227 1,262 18.0 3,709 202 3,911 5.2 

2016................... 1,050 205 1,255 16.3 3,779 217 3,996 5.4 

CAGR 4 (Pct). 4.8 7.9 5.2 2.6 3.0 22.5 3.4 18.5 

Total growth 75.0 150.0 84.0 35.9 42.2 1,042.1 49.3 665.1 
(Pct)................... 

Source: U.S. International Trade Commission, ‘‘Interactive Tariff and Trade 
DataWeb,’’ accessed February 15, 2018. 

The ITC describes total exports as ‘‘Domestic exports plus foreign exports’’ on their 
website. The U.S. Census Bureau provides definitions of FAS export value and customs 
value in their Guide to Foreign Trade Statistics, § 8, available at https:// 
www.census.gov/foreign-trade/guide/sec2.html#customs_value. 

1. The ITC website explains that ‘‘General Imports measure the total physical 
arrivals of merchandise from foreign countries, whether such merchandise enters 
consumption channels immediately or is entered into bonded warehouses under Cus
toms custody or from Foreign Trade Zones.’’ 

2. The amount of imported wine in containers between 2 and 4 liters in size is 
negligible and is omitted from the table. 

3. CAGR is compound annual growth rate. 
Note: Wine trade data in the table include Harmonized Tariff Schedule (HTS) 

10-digit exports codes 2204214000 and 2204290020. HTS imports codes used include 
2204215005, 2204215015, 2204215025, 2204215030, 2204215035, 2204215040, 
2204215045, 2204215046, 2204215050, 2204215055, 2204215060, and 2204296000. 

www.census.gov/foreign-trade/guide/sec2.html#customs_value


56 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

TABLE D—VOLUME OF U.S. TOTAL WINE EXPORTS
1 by Destination 

[Millions of liters of wine with not over 14 percent alcohol by volume] 

Year 
Exports to 

NAFTA 
countries 

Pct share 
in large 
contain

ers2 

Exports to 
non-

NAFTA 
countries 

Pct share 
in large 

containers 

2004....................................... 37 56.7 290 16.2 

2005....................................... 35 50.7 243 34.1 

2006....................................... 40 38.0 287 42.9 

2007....................................... 50 37.2 325 46.2 

2008....................................... 55 39.8 354 50.5 

2009....................................... 48 29.4 301 52.3 

2010....................................... 42 33.3 325 56.0 

2011....................................... 46 33.4 329 53.2 

2012....................................... 53 30.9 311 48.6 

2013....................................... 50 18.0 330 49.6 

2014....................................... 57 22.6 314 52.0 

2015....................................... 61 27.0 324 50.4 

2016....................................... 55 25.6 291 55.2 

2004–2016: 

CAGR3 (Pct) ...................... 3.3 – 6.4 0.0 10.8 

Total growth (Pct)............. 47.6 – 54.8 0.2 240.6 

Source: Treasury calculations based on import data from U.S. International Trade 
Commission, ‘‘Interactive Tariff and Trade DataWeb,’’ accessed March 2, 2018. 

1. The ITC website describes total exports as ‘‘Domestic exports plus foreign ex
ports.’’ 

2. Large containers is defined here as containers over 2 liters in size. 
3. CAGR is compound annual growth rate. 
Note: Wine trade data in the table include Harmonized Tariff Schedule (HTS) 

10-digit exports codes 2204214000 and 2204290020. 

TABLE E—AVERAGE VALUE OF U.S. TOTAL WINE EXPORTS AND GENERAL 

IMPORTS AND EFFECTIVE TAX RATES BY CONTAINER SIZE (ALL COUNTRIES) 

[U.S. dollars per liter of wine with not over 14 percent alcohol by volume] 

Year 

Average value per liter of total 
exports1 

Average value per liter of general 
imports2 

Two liters or 
less (bottles) 

Over two liters 
(bulk) 

Two liters or 
less (bottles) 

Over four liters 
(bulk)3 

Value 
per 

liter4 

Tax/ 
value 
(pct) 

Value 
per 
liter 

Tax/ 
value 
(pct) 

Value 
per 
liter 

Tax/ 
value 
(pct) 

Value 
per 
liter 

Tax/ 
value 
(pct) 

2004............... 

2005............... 

2006............... 

2007............... 

2.3 

2.5 

3.3 

3.1 

12.2 

11.1 

8.7 

9.2 

1.2 

0.9 

0.9 

0.9 

23.5 

31.2 

32.2 

31.6 

4.8 

4.8 

5.1 

5.3 

5.9 

5.9 

5.5 

5.3 

1.0 

0.9 

0.8 

0.8 

29.8 

32.3 

35.4 

33.8 
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Year 

Average value per liter of total 
exports1 

Average value per liter of general 
imports2 

Two liters or 
less (bottles) 

Over two liters 
(bulk) 

Two liters or 
less (bottles) 

Over four liters 
(bulk)3 

Value 
per 

liter4 

Tax/ 
value 
(pct) 

Value 
per 
liter 

Tax/ 
value 
(pct) 

Value 
per 
liter 

Tax/ 
value 
(pct) 

Value 
per 
liter 

Tax/ 
value 
(pct) 

2008............... 3.1 9.1 0.9 31.2 5.6 5.0 1.0 27.8 

2009............... 3.1 9.1 1.2 24.0 4.9 5.7 0.7 39.2 

2010............... 4.1 6.9 1.1 26.2 4.8 5.9 0.9 31.9 

2011 ............... 4.7 6.0 1.1 25.3 5.1 5.6 1.1 26.5 

2012............... 4.6 6.1 1.2 23.8 5.2 5.4 1.1 25.8 

2013............... 5.0 5.6 1.4 20.7 5.4 5.2 1.1 25.7 

2014............... 4.7 6.0 1.4 20.7 5.7 5.0 1.1 25.6 

2015............... 5.0 5.6 1.3 22.4 5.4 5.2 1.0 27.6 

2016............... 

2004–2016: 

6.1 4.6 1.2 24.1 5.5 5.1 1.1 25.4 

CAGR5 

(Pct) ............... 
8.5 – 7.8 – 0.2 0.2 1.2 – 1.2 1.3 – 1.3 

Total 
growth (Pct) .. 

165.7 – 62.4 – 2.6 2.6 15.4 – 13.3 17.1 – 14.6 

Source: U.S. International Trade Commission, ‘‘Interactive Tariff and Trade 
DataWeb,’’ accessed February 2–15, 2018. 

1. The ITC describes total exports as ‘‘Domestic exports plus foreign exports’’ on their 
website. 

2. The ITC website explains that ‘‘General Imports measure the total physical 
arrivals of merchandise from foreign countries, whether such merchandise enters 
consumption channels immediately or is entered into bonded warehouses under Cus
toms custody or from Foreign Trade Zones.’’ 

3. The amount of imported wine in containers between 2 and 4 liters in size is 
negligible and is omitted from the table. 

4. The tax as a share of value is approximated by dividing the most common tax rate 
(28.266 cents per liter) by the average customs value per liter. 

5. CAGR is compound annual growth rate. 
Note: Wine trade data in the table include Harmonized Tariff Schedule (HTS) 

10-digit exports codes 2204214000 and 2204290020. HTS imports codes used include 
2204215005, 2204215015, 2204215025, 2204215030, 2204215035, 2204215040, 
2204215045, 2204215046, 2204215050, 2204215055, 2204215060, and 2204296000. 

III. Explanation of Proposed Regulations 

The following proposed regulatory amendments are generally 
based on 19 U.S.C. 1313, including the new requirements, time-
frames, and related operational decisions necessitated by TFTEA. 
When proposed regulatory language is based, at least in part, on 
authority other than 19 U.S.C. 1313, these instances are noted below. 

A. Proposed New Part 190 

CBP based the regulatory structure of the proposed new part 190 on 
the current part 191 in order to ease the transition for drawback 
practitioners by attempting to ensure, wherever possible, that the 
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numerical regulations in each part correspond with each other. In 
some regulations, while the name of a section has changed, the 
content of the proposed section generally aligns with the content of 
the corresponding section in part 191. For example, § 191.10, Certifi
cate of delivery, deals with transfers of merchandise and require
ments related to certificates of delivery as evidence of the transfers. 
However, proposed § 190.10, Transfer of merchandise, also deals with 
transfers of merchandise but it is not called ‘‘certificate of delivery’’ 
because TFTEA eliminated certificates of delivery (as well as certifi
cates of manufacture and delivery). In other instances, it was neces
sary to reserve a section (e.g., § 190.76, Landing certificate) if the 
corresponding section in part 191 was no longer required or to add a 
new section (e.g., § 190.63, Liability for drawback claims) if there was 
no corresponding section in part 191. However, for the most part, the 
regulations in proposed part 190 directly correspond with those in 
part 191. Accordingly, when describing the proposed regulations, com
parisons to the corresponding section in part 191 are included to 
facilitate the transition to TFTEA-Drawback. Generally, these com
parisons will note the major differences between the proposed regu
lation and the corresponding regulation in part 191 (such as in regu
lations dealing with substitution which is now generally based on the 
HTSUS), or, in many cases, will indicate that there are no differences 
(other than the references being to sections in part 191) or that the 
differences are minor. These minor differences will usually include 
grammatical or stylistic edits (for example, changing ‘‘shall’’ to ‘‘will’’ 
or ‘‘must’’) or nomenclature changes (for example, changing ‘‘Cus
toms’’ to ‘‘CBP’’ such as in ‘‘CBP custody’’ or ‘‘CBP supervision’’). 

New part 190 is drafted with a scope section and a section regarding 
claims filed under NAFTA followed by 19 subparts: General Provi
sions; Manufacturing Drawback; Unused Merchandise Drawback; 
Rejected Merchandise; Completion of Drawback Claims; Verification 
of Claims; Exportation and Destruction; Liquidation and Protest of 
Drawback Entries; Waiver of Prior Notice of Intent to Export; Accel
erated Payment of Drawback; Internal Revenue Tax on Flavoring 
Extracts and Medicinal or Toilet Preparations (Including Perfumery) 
Manufactured From Domestic Tax-Paid Alcohol; Supplies for Certain 
Vessels and Aircraft; Meats Cured With Imported Salt; Materials for 
Construction and Equipment of Vessels and Aircraft Built for Foreign 
Ownership and Account; Foreign-Built Jet Aircraft Engines Pro
cessed in the United States; Merchandise Exported From Continuous 
CBP Custody; Distilled Spirits, Wines, or Beer Which Are Unmer
chantable or Do Not Conform to Sample or Specifications; Substitu
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tion of Finished Petroleum Derivatives; Merchandise Transferred to a 
Foreign Trade Zone From CBP Custody; Drawback Compliance Pro
gram. 

Section 190.0 briefly describes the scope of the new proposed part 
190 dealing with drawback as amended by TFTEA. 

Section 190.0a states that claims involving NAFTA are provided for 
in part 181. This section contains only grammatical changes from the 
corresponding section in part 190. 

Subpart A—General Provisions 

Section 190.1 briefly describes the authority of the Commissioner of 
CBP to prescribe, and of the Secretary of the Treasury to approve, 
rules and regulations regarding drawback. It is proposed to amend 
the corresponding section in part 191 as well as to identify Treasury 
Department Order Number 100–16 and DHS Delegation Order 
7010.3 as sources of authority. See 19 CFR part 0. 

Section 190.2 lists definitions used throughout the proposed part 
190. This section differs from the corresponding section in part 191 in 
that the definitions for certificate of delivery, certificate of manufac
ture and delivery, and commercially interchangeable merchandise 
have been removed and the definitions for the following terms were 
added: Bill of materials; document; drawback office; formula; inter
mediate party; per unit averaging; schedule B; sought chemical ele
ment; and wine. 

Section 190.3 provides information regarding the duties, taxes, and 
fees subject or not subject to drawback. This proposed regulation 
differs from the corresponding regulation in part 191 in that it gen
erally provides for refunds of duties, taxes, and fees based on the 
changes to 19 U.S.C. 1313(l) stemming from TFTEA. This proposed 
regulation differs from the current corresponding regulation in part 
191 by allowing drawback on the merchandise processing fee (MPF) 
generally, whereas 19 CFR 191.3(a)(4) limits drawback on MPF to 
situations only involving claims under 19 U.S.C. 1313(j) and 19 
U.S.C. 1313(p)(2)(A)(iii) or (iv). Consistent with the Miscellaneous 
Trade and Technical Corrections Act of 2004 (Pub. L. 108– 429), which 
amended 19 U.S.C. 1313 to allow, inter alia, harbor maintenance 
taxes (HMT) refunds, this proposed regulation also allows drawback 
on HMT for claims under the provisions which provide for drawback 
of tax.24 

Similarly, but subject to the limitations under 19 U.S.C. 1313 prior 
to being amended by TFTEA, this document proposes to update 19 

24 Title 19 of the Code of Federal Regulations may also refer to the harbor maintenance tax 
as the harbor maintenance fee (HMF). 
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CFR 191.3 by creating a new paragraph (a)(5) to allow drawback on 
HMT, but limited to situations involving only claims under 19 U.S.C. 
1313(j) and 19 U.S.C. 1313(p)(2)(A)(iii) or (iv). In addition, 19 CFR 
191.3(b)(1) is revised to otherwise prohibit HMT refunds except under 
the provisions specified in proposed new paragraph (a)(5). Relatedly, 
section 191.3 is retitled as ‘‘duties, taxes, and fees subject or not 
subject to drawback’’ for clarifying purposes. 

Section 190.4 provides information regarding drawback and mer
chandise in which the U.S. Government has an interest. This section 
replicates the corresponding section in part 191. 

Section 190.5 states that drawback is available on goods shipped to 
Guantanamo Bay and that drawback under 1313(j)(1) is permitted on 
merchandise shipped to certain insular possessions and trust terri
tories. This section differs from the corresponding section in the 
current part 191 because the Miscellaneous Trade and Technical 
Corrections Act of 2004 (Pub. L. 108– 429), amended 19 U.S.C. 1313 
by adding paragraph (y) to allow drawback under 19 U.S.C. 1313(j)(1) 
on entries shipped from the customs territory of the United States to 
the U.S. Virgin Islands, American Samoa, Wake Island, Midway Is
lands, Kingman Reef, Guam, Canton Island, Enderbury Island, John
ston Island, and Palmyra Island. Accordingly, while this 2004 change 
was not previously made in part 191, this document proposes to 
clarify this modification in proposed § 190.5 and in existing § 191.5. 
Further, consistent with proposed § 190.5, it is proposed to amend § 
191.5 to clarify that drawback is not allowable on merchandise 
shipped to Puerto Rico from elsewhere in the customs territory of the 
United States because Puerto Rico is part of the customs territory of 
the United States (see 19 CFR 101.1). 

Section 190.6 specifies who has the authority to sign or electroni
cally certify drawback documents. This section differs from the cor
responding section in part 191 in that it provides for electronic sig
natures, removes references to Certificates of Delivery and 
Certificates of Manufacture and Delivery, and includes additional 
references to bill of materials and formulas. 

Section 190.7 provides information on general manufacturing 
drawback rulings, states that the process to modify these rulings is 
the same as provided for in § 190.8, and also clarifies the longstanding 
CBP procedures for the modification of these rulings. This section 
differs from the corresponding section in part 191 in that it makes 
TFTEA-conforming changes, such as adding the requirement to pro
vide the 8-digit HTSUS number, and it contains grammatical and 
nomenclature changes. 
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Section 190.8 provides information on specific manufacturing draw
back rulings and establishes a process to modify these rulings to 
comply with TFTEA-Drawback requirements by providing the ability 
to annotate the ruling with the 8-digit HTSUS numbers for rulings 
issued prior to February 24, 2018, if accompanied by the relevant 
certification. This section differs from the corresponding section in 
part 191 in that it makes TFTEA-conforming changes, such as adding 
the requirement to provide the 8-digit HTSUS number, and it con
tains grammatical and nomenclature changes. 

Section 190.9 provides information regarding agency relationships 
detailing how the owner of the identified merchandise, the designated 
imported merchandise, and/or the substituted merchandise used to 
produce an exported article may employ another person to do part, or 
all, of the manufacture or production under 19 U.S.C. 1313(a) or (b). 
This section is similar to the corresponding section in part 191; 
however, it updates the language by removing references to Certifi
cates of Delivery and includes the requirement to provide the 10-digit 
HTSUS number. 

Section 190.10 provides information regarding documenting and 
maintaining records regarding transfers of merchandise. This section 
contains significant differences specific to TFTEA-Drawback, from 
the corresponding section in part 191. 

Section 190.11 provides information on the valuation of the desig
nated imported merchandise for drawback claims, as well as for the 
application of the ‘‘lesser of ’’ rules for substitution claims (i.e., for 
exported or destroyed merchandise and articles, as well as substi
tuted merchandise used in manufacturing). The corresponding regu
lation in part 191 deals with tradeoff, which was provided for in 19 
U.S.C. 1313(k) prior to the TFTEA amendments. TFTEA deleted the 
provision that authorized tradeoff in 19 U.S.C. 1313(k) and replaced 
it with an unrelated new provision establishing joint and several 
liability for drawback claims. 

Section 190.12 provides information regarding situations when a 
claimant files under an incorrect provision and this section states 
that the claim may be deemed filed pursuant to any other provision if 
it is determined that drawback is allowable under that provision but 
not under the provision as originally filed. With the exception of 
cross-references, this section is generally unchanged from the corre
sponding section in part 191. 

Section 190.13 states that drawback is available under 19 U.S.C. 
1313(q) on imported packaging material when used to package or 
repackage merchandise or articles exported or destroyed pursuant to 
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certain other provisions. This section differs from the corresponding 
section in part 191 due to grammatical changes. 

Section 190.14 provides for identification of merchandise or articles 
through accounting methods in situations not involving substitution, 
which remain the same as in part 191 and are based on a standard of 
fungibility. This section differs from the corresponding section in part 
191 regarding the five-year time period and generally due to minor 
clarifying edits as well as grammatical and nomenclature changes. 

Section 190.15 provides general information regarding recordkeep
ing requirements. With the exception of the recordkeeping time pe
riod, this section is unchanged from the corresponding section in part 
191. 

Subpart B Contains Requirements Specific to Manufacturing 
Drawback Claims 

Section 190.21 provides the general rule regarding direct identifi
cation manufacturing drawback claims. This section differs from the 
corresponding regulation in part 191 in that it incorporates changes 
such as the amount of drawback provided for and the limitation of 
drawback of duties regarding flour or by-products of imported wheat. 

Section 190.22 provides the general rule regarding substitution 
manufacturing drawback claims. This section differs from the corre
sponding regulation in part 191 in that it incorporates changes to 19 
U.S.C. 1313(b) brought about in Section 906 of TFTEA such as the 
8-digit HTSUS substitution standard and provides for the ‘‘lesser of ’’ 
rule as it applies to TFTEA-Drawback and also contains grammatical 
and nomenclature changes. This section also includes language re
garding the preclusion of claiming Federal excise taxes discussed in 
detail in the section titled Federal Excise Tax and Substitution Draw
back Claims. 

Section 190.23 details the methods and requirements for claiming 
drawback specific to manufacturing claims. This section differs sig
nificantly from the corresponding section in part 191 in that it is 
titled differently, it provides for a different methodology for claiming 
drawback (relative value) and it is slightly reordered. 

Section 190.24 directs parties involved in drawback-related trans
actions to § 190.10, the general section dealing with transfers of 
merchandise. This section differs from the corresponding section in 
part 191 by referencing the appropriate section in the proposed part 
dealing with transfers of merchandise. 

Section 190.25 directs parties involved in the destruction of mer
chandise for drawback-related transactions to § 190.71, which con



63 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

tains the procedures for destroying merchandise under CBP supervi
sion. This section is nearly identical to the corresponding section in 
part 191. 

Section 190.26 provides information regarding recordkeeping re
quirements generally and specifically requires documents enabling 
CBP to trace the articles manufactured or produced from importa
tion, through any transfers, to exportation or destruction. This sec
tion is substantially similar to the corresponding section in part 191 
but it differs due to certain grammatical and nomenclature changes 
and it contains TFTEA-based modifications such as requiring the 
8-digit HTSUS number rather than referencing same kind and qual
ity. 

Section 190.27 provides general information on the time limitations 
regarding manufacturing drawback. This section is substantially 
similar to the corresponding section in part 191 but it differs in that 
it contains certain grammatical and nomenclature changes and 
TFTEA-based modifications such as changing the time period to 5 
years after importation, from the 3-year time period after date of 
receipt by the manufacturer or producer at the factory in § 191.27. 

Section 190.28 details the parties entitled to file a claim in situa
tions involving manufacturing drawback. This section differs from 
the corresponding section in part 191 due only to a few grammatical 
changes. 

Section 190.29 requires a claimant filing a manufacturing draw
back claim to make certifications regarding the availability of the 
applicable bill of materials or formula including the HTSUS subhead
ing number(s) and the quantities of merchandise. This regulation is 
new and does not have a corresponding regulation in part 191; how
ever, the type of documentation covered by this certification has 
generally been required by CBP as part of a manufacturing drawback 
claim. 

Subpart C Provides Specific Requirements Dealing With Unused 
Merchandise Drawback 

Section 190.31 provides the general rule regarding direct identifi
cation unused merchandise drawback claims. This section differs 
from the corresponding regulation in part 191 in that it incorporates 
TFTEA-based changes to 19 U.S.C. 1313(j)(1) such as the 5-year 
period for filing a claim and it contains grammatical and nomencla
ture changes. 

Section 190.32 provides the general rule regarding substitution 
unused merchandise drawback claims. This section differs from the 
corresponding regulation in part 191 in that it incorporates TFTEA
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based changes to 19 U.S.C. 1313(j)(2) such as the 5-year period for 
filing a claim and HTSUS-based substitution determinations, pro
vides for the ‘‘lesser of ’’ rule regarding allowable refunds, and con
tains grammatical and nomenclature changes. This section also ex
plains the special substitution rule for wine, which is not provided for 
in the corresponding section of part 191, and includes language re
garding the preclusion of claiming Federal excise taxes discussed in 
detail in the section titled Federal Excise Tax and Substitution Draw
back Claims. As discussed further below in the section titled Amend
ments Regarding Federal Excise Tax and Substitution Drawback 
Claims, this preclusion is also proposed as an amendment to § 191.32. 

Section 190.33 details the parties entitled to claim in situations 
regarding unused merchandise drawback. This section differs from 
the corresponding regulation in part 191 in that it incorporates 
TFTEA-based changes such as referencing records kept in the normal 
course of business; it does not reference terms such as commercially 
interchangeable and certificate of delivery, which were eliminated for 
TFTEA-Drawback; and it contains grammatical and nomenclature 
changes. 

Section 190.34 directs parties involved in drawback-related trans
actions to § 190.10, the general section dealing with transfers of 
merchandise. This section differs from the corresponding section in 
part 191 in that it merely directs to the general section dealing with 
transfers of merchandise rather than detailing specifics. 

Section 190.35 contains specific instructions regarding the required 
notice of intent to export, destroy, or return merchandise, and the 
process regarding CBP’s determination to examine merchandise. The 
process described in this section replicates the process as laid out in 
the corresponding section in part 191, with only grammatical and 
nomenclature changes. 

Section 190.36 contains information regarding obtaining a one-time 
waiver of the requirement to provide notice of intent to export. The 
process described in this section replicates the process as laid out in 
the corresponding section in part 191. 

Section 190.37 directs parties involved in the destruction of mer
chandise for drawback claims to § 190.71, which contains the proce
dures for destroying merchandise under CBP supervision. The pro
cess described in this section replicates the process as laid out in the 
corresponding section in part 191 and contains only one nomencla
ture change. 

Section 190.38 provides information regarding recordkeeping re
quirements generally and specifically requires documents enabling 
CBP to trace the merchandise from importation, through any trans
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fers, to exportation or destruction. This section is substantially simi
lar to the process as laid out in the corresponding section in part 191 
and contains grammatical and nomenclature changes. 

Subpart D Provides Specific Requirements Regarding Rejected 
Merchandise Drawback Under 19 U.S.C. 1313(c) 

Section 190.41 provides for drawback claims under 19 U.S.C. 
1313(c) regarding rejected merchandise involving goods that do not 
conform to sample or specifications, were shipped without consent of 
the consignee, or determined to be defective at the time of importa
tion. This section differs from the corresponding section in part 191 in 
that it contains nomenclature changes and includes additional lan
guage regarding goods sold at retail and returned, removes certain 
language regarding satisfactory evidence and includes language re
garding the amount of drawback allowable. 

Section 190.42 sets forth the general procedures for filing, docu
menting, and certifying claims under rejected merchandise draw
back. This regulation differs from the corresponding regulation in 
part 191 in that it includes the expanded time frame of 5 years from 
the date of importation for filing claims and directs claimants to § 
190.71 for procedures regarding the destruction of merchandise un
der CBP supervision. This regulation also differs from the current 
corresponding regulation in part 191 (at § 191.42(a)), which requires 
that the merchandise be in CBP custody prior to exportation or 
destruction. This was rendered obsolete by the Miscellaneous Trade 
and Technical Corrections Act of 2004 (Pub. L. 108–429), which re
moved the requirement that the merchandise be in CBP custody prior 
to exportation or destruction. Accordingly, it is proposed to update § 
191.42(a) as well. 

Section 190.43 informs claimants of the possibility of filing a direct 
identification unused merchandise claim under 19 U.S.C. 1313(j)(1) 
in lieu of a rejected merchandise claim, to the extent that the mer
chandise qualifies. This section replicates the corresponding section 
in part 191; however, the section title, unused merchandise drawback 
claim, differs from the corresponding section title in part 191, which 
is unused merchandise claim. 

Section 190.44 is reserved. The corresponding regulation in part 
191 directs claimants to § 191.71 for the procedures for destroying 
merchandise under CBP supervision. This section is unnecessary as 
a stand-alone regulation because the citation to § 190.71, dealing 
with destruction under CBP supervision, is included in § 190.42, as 
discussed above. 
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Section 190.45 is a new regulation regarding the special rule for 
substitution for returned retail merchandise, a subset of rejected 
merchandise provided for in 19 U.S.C. 1313(c). This section includes 
requirements that have been in effect since 2004, when the Miscel
laneous Trade and Technical Corrections Act of 2004 (Pub. L. 
108–429), amended 19 U.S.C. 1313(c) regarding drawback on re
turned items sold at the retail level. Specifically, this regulation 
provides for a special rule going beyond mere HTSUS interchange
ability for substitution involving returned retail merchandise by re
quiring the specific product identifier to be the same for both the 
returned retail merchandise and the substituted exported or de
stroyed merchandise (e.g., SKU or part number). Therefore, it is 
proposed to add a new § 191.45 as well. 

Subpart E Deals With the Completion of Drawback Claims 

Section 190.51 provides information regarding what constitutes a 
complete drawback claim and delineates those supporting documents 
that must be uploaded to complete a claim. This proposed section 
explains the requirement that the successful electronic transmission 
of drawback claims in the CBP-authorized EDI system includes up
load of supporting documentation. This section, at 190.51(a)(4), in
cludes the prohibition against designating imported merchandise 
from a line item on an entry summary as part of a TFTEA-Drawback 
substitution claim under part 190 if any other merchandise covered 
on that entry summary has been designated as the basis of a claim 
under part 191 (and the corresponding regulation in part 191 is 
similarly amended at 191.51(a)(3)). This section also provides infor
mation regarding the official date of filing, calculation of refunds 
relative to drawback-eligible duties, taxes, and fees, as well as infor
mation regarding the reporting of the HTSUS classifications and 
Department of Commerce Schedule B commodity numbers applicable 
to imported, substituted, exported, and destroyed merchandise and 
articles. This section also differs from the corresponding section in 
part 191 due to corrections of clerical errors in (b)(2)(i) regarding the 
mathematical calculations included in the example. 

Section 190.52 concerns rejecting, perfecting, or amending draw
back claims, including the applicable timeframes and limitations. 
This section differs from the corresponding section in part 191 in that 
it includes the TFTEA-based 5-year deadline and includes certain 
grammatical and nomenclature changes. 
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Section 190.53 details CBP’s authority to require claimants to re
structure claims if necessary to foster administrative efficiency. This 
section differs from the corresponding section in part 191 due only to 
nomenclature changes. 

Subpart F Deals With the Verification of Drawback Claims 

Section 190.61 provides information regarding the verification of 
drawback claims, including how verification is done and its impact on 
liquidation. This section differs from the corresponding section in part 
191 slightly due to simplification of the language related to the elec
tronic environment for TFTEA-Drawback claims and grammatical 
and nomenclature changes. 

Section 190.62 provides information regarding criminal and civil 
penalties related to drawback claims. This section replicates the 
corresponding section in part 191. 

Section 190.63 is a new regulation detailing the joint and several 
liability of the importer of the merchandise designated as the basis of 
a drawback claim and the party claiming drawback. 

Subpart G Deals With the Exportation and Destruction of Articles 
Involved in Drawback Claims 

Section 190.71 provides procedures and requirements regarding 
obtaining drawback on articles destroyed under CBP supervision. 
This section differs from the corresponding section in part 191 due to 
grammatical and nomenclature changes. 

Section 190.72 provides requirements regarding proof of export in 
drawback claims. This section differs from the corresponding section 
in part 191 in that it lists the required summary data for establishing 
exportation and references certain supporting documents to prove 
export. 

Section 190.73 states that records kept through an electronic export 
system of the United States Government may be considered as actual 
proof of exportation only if CBP has officially approved the use of that 
electronic export system as proof of compliance. The corresponding 
regulation in part 191 provided information regarding export sum
mary procedures. 

Section 190.74 provides information regarding exportation by mail 
and how to claim drawback. This section differs from the correspond
ing section in part 191 due to grammatical and nomenclature 
changes. 

Section 190.75 provides information regarding exportation by the 
U.S. Government and how to claim drawback. This section differs 
slightly from the corresponding section in part 191 due to grammati
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cal changes and it does not contain the reference to section 191.73, 
which in part 191 provided detailed information on export summary 
procedures (the relevant data elements from the export summary are 
now incorporated into the drawback entry summary, as provided for 
in 19 CFR 190.51(a)). 

Section 190.76 is reserved as corresponding section 191.76 provides 
information regarding landing certificates, which are now obsolete. 

Subpart H Deals With the Liquidation and Protest of Drawback 
Entries 

Section 190.81 provides information regarding the liquidation of 
drawback claims. The Miscellaneous Trade and Technical Corrections 
Act of 2004 (Pub. L. 108–429), amended 19 U.S.C. 1504 to expressly 
impose limitations on the liquidation of drawback entries. Pursuant 
to this 2004 amendment, unless a claim for drawback is extended or 
suspended, an entry or claim for drawback not liquidated within 1 
year from the date of entry or claim will be deemed liquidated at the 
drawback amount asserted at the time of entry or claim. Accordingly, 
this document in § 190.81 and in § 191.81 proposes to clarify this 2004 
modification regarding drawback claims and deemed liquidations. 

Section 190.82 specifies who is entitled to claim drawback. This 
section differs from the corresponding section in part 191 due only to 
grammatical changes. 

Section 190.83 specifies who is entitled to receive drawback pay
ments. This section replicates the corresponding section in part 191. 

Section 190.84 provides information regarding protest procedures 
involving drawback claims. This section differs from the correspond
ing section in part 191 due only to a grammatical change. 

Subpart I Deals With Applications for Privileges Involving Drawback 

Section 190.91 provides procedures regarding applying for and ob
taining the privilege of waiver of prior notice of intent to export. This 
section differs from the corresponding section in part 191 in that it 
references the need to meet the standard for substitution rather than 
using the term commercially interchangeable, it discusses grandfa
thering in existing privilege holders relative to TFTEA-based 
changes, and it contains grammatical and nomenclature changes. 

Section 190.92 provides procedures regarding applying for and ob
taining the privilege of accelerated payment in which payment of 
drawback claims may be obtained prior to liquidation. This section 
differs from the corresponding section in part 191 due to grammatical 
and nomenclature changes. 
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Section 190.93 provides for the combined privileges of waiver of 
prior notice and accelerated payment and states that applications 
may be for one privilege, both privileges separately, or both privileges 
in a combined application. This section replicates the corresponding 
section in part 191. 

Subpart J Deals With Internal Revenue Taxes on Flavoring Extracts 
and Medicinal or Toilet Preparations. 

In addition to the proposed regulations described immediately be
low in subpart J (§§ 190.101—190.106), the Department of the Trea
sury and CBP are also considering transferring the administration of 
drawback refunds provided for in subpart J from CBP to the Alcohol 
and Tobacco Tax and Trade Bureau (TTB). This part of the law solely 
involves drawback for the export of domestic products, and such a 
transfer would place with the agency with responsibility for taxation 
of domestic products. It would also enable exporters of flavoring 
extracts and medicinal or toilet preparations to claim the full amount 
of drawback available at a single agency. CBP and TTB would greatly 
appreciate comments on this proposal. 

Section 190.101 states that 19 U.S.C. 1313(d) provides for draw
back for the refund of internal revenue tax upon the exportation of 
flavoring extracts and medicinal or toilet preparations (including 
perfumery) manufactured or produced in the United States in part 
from the domestic tax-paid alcohol. This section differs from the 
corresponding section in part 191 due only to grammatical changes. 

Section 190.102 provides that provisions relating to direct identifi
cation drawback (contained in subpart B of this part) will apply to 
claims for drawback filed upon the exportation of flavoring extracts 
and medicinal or toilet preparations (including perfumery) manufac
tured or produced in the United States in part from the domestic 
tax-paid alcohol. This section differs from the corresponding section 
in part 191 due to grammatical and nomenclature changes and in 
paragraph (e), which states that the time period for completing claims 
is three years from the date of export. 

Section 190.103 details additional requirements in situations 
where a declaration of the manufacturer showing whether a claim 
has been or will be filed by the manufacturer with the regional 
Director, National Review Center, TTB, is necessary. TTB was previ
ously referred to as the Bureau of Alcohol, Tobacco and Firearms. 
This regulation has been updated throughout for accuracy, including 
updating the statutory citations to 26 U.S.C. 5111– 5114, dealing with 
the Internal Revenue Code. This section also differs from the current 
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corresponding section in part 191 due to grammatical and nomencla
ture changes. For the same reasons detailed here, it is proposed to 
update § 191.103 as well. 

Section 190.104 provides information regarding required certifi
cates involving drawback and TTB. This regulation has been updated 
for accuracy because, among other things, the relevant TTB Form 
(5100.4), was updated in November of 2015. This section also differs 
from the current corresponding section in part 191 due to grammati
cal and nomenclature changes. It is proposed to update that section, 
§ 191.104, as well. 

Section 190.105 provides that the drawback office must ascertain 
the final amount of drawback due by reference to the specific manu
facturing ruling under which drawback was claimed. This section 
differs from the corresponding section in part 191, which requires 
that the final amount be made in reference to the certificate of manu
facture and delivery, which is no longer required in TFTEA-
Drawback. 

Section 190.106 provides for the limitation of drawback available in 
situations in which the declaration required by § 190.103 of this 
subpart shows that a claim has been or will be filed and it states that 
drawback may not be granted absent receipt from TTB of a copy of 
TTB Form 5100.4 (Certificate of Tax-Paid Alcohol). This section also 
differs from the current corresponding section in part 191 due to 
grammatical and nomenclature changes regarding TTB. It is pro
posed to update that section, § 191.106, as well. 

Subpart K Deals With Supplies for Certain Vessels and Aircraft 

Section 190.111 states that 19 U.S.C. 1309 provides for drawback 
on articles laden as supplies on certain vessels or aircraft of the 
United States or as supplies including equipment upon, or used in the 
maintenance or repair of, certain foreign vessels or aircraft. This 
section replicates the corresponding section in part 191. 

Section 190.112 provides procedures regarding obtaining drawback 
in situations involving supplies for certain vessels and aircraft and 
states that the provisions of this subpart will override other conflict
ing provisions of this part. This section differs from the corresponding 
section in part 191 due to TFTEA-based changes, such as the 5-year 
time period for filing claims, and due to grammatical and nomencla
ture changes. 
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Subpart L Deals With Meats Cured With Imported Salt 

Section 190.121 states that 19 U.S.C. 1313(f) provides for drawback 
allowance on meats cured with imported salt. This section replicates 
the corresponding section in part 191. 

Section 190.122 provides procedures regarding obtaining drawback 
in situations involving meats cured with imported salt. This section 
differs from the corresponding section in part 191 in that the organi
zational structure was changed because paragraph (b), regarding 
modifying a paper form, was removed, and grammatical changes 
have been made. 

Section 190.123 provides that drawback will be refunded in aggre
gate amounts of not less than $100 and will not be subject to the 
retention of 1 percent of duties paid for claims involving meats cured 
with imported salt. This section differs from the corresponding sec
tion in part 191 due to grammatical changes. 

Subpart M Deals With Materials for Construction and Equipment for 
Vessels and Aircraft for Foreign Ownership and Account 

Section 190.131 states that 19 U.S.C. 1313(g) provides for drawback 
on materials for construction and equipment for vessels and aircraft 
for foreign ownership and account. This section replicates the corre
sponding section in part 191. 

Section 190.132 states that other provisions of this part relating to 
direct identification manufacturing drawback will apply to claims for 
drawback filed under 19 U.S.C. 1313(g) and this subpart insofar as 
applicable to and not inconsistent with the provisions of this subpart. 
This section differs from the corresponding section in part 191 due to 
grammatical changes. 

Section 190.133 provides an explanation of terms specific to this 
subpart dealing with drawback on materials for construction and 
equipment for vessels and aircraft for foreign ownership and account. 
This section differs from the corresponding section in part 191 due to 
grammatical and nomenclature changes. 

Subpart N Deals With Foreign-Built Jet Aircraft Engines Processed 
in the United States 

Section 190.141 states that 19 U.S.C. 1313(h) provides for draw
back on the exportation of jet aircraft engines manufactured or pro
duced abroad that have been overhauled, repaired, rebuilt, or recon
ditioned in the United States with the use of imported merchandise, 
including parts. This section replicates the corresponding section in 
part 191. 



72 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

Section 190.142 states that other provisions of this part relating to 
direct identification manufacturing drawback will apply to claims for 
drawback filed under 19 U.S.C. 1313(h) and this subpart insofar as 
applicable to and not inconsistent with the provisions of this subpart. 
This section differs from the corresponding section in part 191 due to 
a grammatical change. 

Section 190.143 provides specifics relating to the filing of entry and 
the contents of the entry regarding claims filed under this subpart. 
This section differs from the corresponding section in part 191 by 
removing the reference to CBP Form 7551 (as this data will be 
submitted through ACE) and due to grammatical changes. 

Section 190.144 states that drawback under this subpart will be 
refunded in aggregate amounts of not less than $100 and will not be 
subject to the deduction of 1 percent of duties paid. This section 
differs from the corresponding section in part 191 due to grammatical 
changes. 

Subpart O Deals With Merchandise Exported From Continuous CBP 
Custody 

Section 190.151 states that 19 U.S.C. 1557(a) provides for draw
back on merchandise upon which duties have been paid and which 
has remained continuously in bonded warehouse or otherwise in CBP 
custody for a specified period of time, when exported to certain loca
tions. This section differs from the corresponding section in part 191 
due to grammatical and nomenclature changes. 

Section 190.152 provides specified exceptions for when drawback 
will be allowed on merchandise released from CBP custody. This 
section differs from the corresponding section in part 191 due to 
grammatical and nomenclature changes. 

Section 190.153 provides information regarding when merchandise 
is considered in continuous CBP custody in certain scenarios. This 
section differs from the corresponding section in part 191 due to 
grammatical and nomenclature changes. 

Section 190.154 provides information regarding filing a direct ex
port entry or entry for merchandise transported to another port for 
exportation. This section differs from the corresponding section in 
part 191 by not requiring the filing of CBP Form 7551 (as the data 
will be transmitted through ACE) and due to grammatical and no
menclature changes. 

Section 190.155 states that the regulations in 19 CFR part 18 will 
be followed to the extent possible when merchandise is withdrawn 
from a warehouse for exportation. This section differs from the cor
responding section in part 191 due to grammatical changes. 
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Section 190.156 provides information regarding the filing of a bill of 
lading and applicable timeframes. This section differs from the cor
responding section in part 191 due to grammatical and nomenclature 
changes. 

Section 190.157 is reserved as the corresponding section in part 191 
directed readers to section 191.76 regarding landing certificates, 
which are now obsolete. 

Section 190.158 provides for procedures of liquidation for a com
plete drawback claim in accordance with § 190.81. This section differs 
from the corresponding section in part 191 due to grammatical 
changes. 

Section 190.159 states that drawback due under this subpart will 
not be subject to the deduction of 1 percent of duties paid. This section 
differs from the corresponding section in part 191 due to grammatical 
changes. 

Subpart P Deals With Distilled Spirits, Wines, or Beer Which are 
Unmerchantable or do not Conform to Sample or Specifications 

Section 190.161 provides for the refund, remission, abatement or 
credit regarding imported distilled spirits, wines, or beer found after 
entry to be unmerchantable or not to conform to sample or specifica
tions and which are returned to CBP custody. This section differs from 
the corresponding section in part 191 due to nomenclature changes. 

Section 190.162 states that export procedures as provided for at § 
190.42 apply, except that the claimant must be the importer. This 
section differs from the corresponding section in part 191 due to 
grammatical changes. 

Section 190.163 provides for the required documentation in claims 
setting forth in detail the facts which cause the merchandise to be 
unmerchantable and any additional evidence that the drawback office 
requires to establish that the merchandise is unmerchantable. This 
section differs from the corresponding section in part 191 due to 
grammatical and nomenclature changes. 

Section 190.164 states that there is no time limit for the return to 
CBP custody for merchandise covered under this subpart. This sec
tion differs from the corresponding section in part 191 due only to 
nomenclature changes. 

Section 190.165 states that exportations by mail are not permitted 
for merchandise covered in this subpart. This section differs from the 
corresponding section in part 191 due only to grammatical changes. 
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Section 190.166 provides information regarding the destruction of 
merchandise under this subpart. This section differs from the corre
sponding section in part 191 due only to grammatical and nomencla
ture changes. 

Section 190.167 states that no deduction of 1 percent of the internal 
revenue taxes paid or determined will be made in allowing entries 
under 26 U.S.C. 5062(c), as amended. This section differs from the 
corresponding section in part 191 due only to grammatical changes. 

Section 190.168 is reserved because the 90-day time limit for ex
portation or destruction from the date of notification of acceptance of 
the drawback entry it is contrary to the statutory requirement that a 
claim be filed after exportation or destruction. Accordingly, this sec
tion differs from the corresponding section in part 191. 

Subpart Q Deals With the Substitution of Finished Petroleum 
Derivatives 

Section 190.171 states that 19 U.S.C. 1313(p) provides for draw
back on the basis of qualified articles including petroleum derivatives 
imported or manufactured or produced in the United States (and 
qualified under 19 U.S.C. 1313(a) or (b)). TFTEA permits MPF re
funds for all claims under 19 U.S.C. 1313(p), therefore there is no 
limitation on MPF refunds as there was in paragraph (c) in part 191. 
Additionally, there is a new paragraph (c) that explains the calcula
tion of drawback for claims on petroleum derivatives. This paragraph 
requires per unit averaging for refunds, but clarifies that the refunds 
are not subject to the ‘‘lesser of ’’ rule. Finally, this paragraph includes 
the preclusion of claiming Federal excise taxes discussed in detail in 
the section titled Federal Excise Tax and Substitution Drawback 
Claims. 

Section 190.172 provides relevant definitions for purposes of this 
subpart. This section replicates the corresponding section in part 191. 

Section 190.173 provides specific requirements for drawback when 
the basis is 19 U.S.C. 1313(p) with no manufacture. This section 
replicates the corresponding section in part 191. 

Section 190.174 provides specific requirements for drawback when 
the basis is 19 U.S.C. 1313(p) with a manufacture under 19 U.S.C. 
1313(a) or (b). This section replicates the corresponding section in 
part 191. 

Section 190.175 provides specific requirements regarding the iden
tity of drawback claimants and maintenance of records under this 
subpart. This section differs from the corresponding section in part 
191 due to TFTEA-based changes removing requirements related to 
certificates of delivery and certificates of manufacture and delivery. 
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Section 190.176 states that the general procedures for filing claims 
are applicable to claims filed under 19 U.S.C. 1313(p) unless other
wise specified in this section. This section differs from the correspond
ing section in part 191 due to the timeframe for recordkeeping being 
changed to 3 years from the date of liquidation (rather than from the 
date of payment) and due to grammatical and nomenclature changes. 

Subpart R Deals With Merchandise Transferred to a Foreign Trade 
Zone From Customs Territory 

Section 190.181 states that drawback is provided under 19 U.S.C. 
81c for merchandise transferred to a foreign trade zone for the sole 
purpose of exportation, storage, or destruction, with certain excep
tions. This section replicates the corresponding section in part 191. 

Section 190.182 states that merchandise in a foreign trade zone for 
purposes specified in § 190.181 will be given status as zone-restricted 
merchandise on proper application as provided for in 19 CFR 146.44. 
This section differs from the corresponding section in part 191 due 
only to grammatical changes. 

Section 190.183 provides filing procedures for certain articles 
manufactured or produced in the United States, including transfers 
to a foreign trade zone. This section differs from the corresponding 
section in part 191 due to grammatical and nomenclature changes, 
and due to changes related to the electronic filing provisions of section 
906 of TFTEA. 

Section 190.184 states that the procedure described in subpart O of 
this part will be followed, as applicable, for drawback on merchandise 
transferred to a foreign trade zone from continuous CBP custody and 
provides information on the drawback entry, required certifications, 
modifications, and endorsement. This section differs from the corre
sponding section in part 191 due to grammatical and nomenclature 
changes, and due to changes related to the electronic filing environ
ment of TFTEA-Drawback. 

Section 190.185 states that the procedure described in subparts C 
and D of this part will be followed, as applicable, for drawback on 
merchandise under this subpart and provides information on the 
drawback entry, required certifications, modifications, and endorse
ment. This section differs from the corresponding section in part 191 
due to grammatical and nomenclature changes, and to the electronic 
filing environment provisions of section 906 of TFTEA. 

Section 190.186 provides information regarding which person may 
be considered the transferor and states that drawback may be 
claimed by, and paid to, the transferor. This section differs from the 
corresponding section in part 191 due only to grammatical changes. 
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Subpart S Deals With the Drawback Compliance Program 

Section 190.191 provides general information regarding the CBP 
drawback compliance program. This section differs from the corre
sponding section in part 191 due only to nomenclature changes. 

Section 190.192 provides information regarding obtaining certifica
tion for the compliance program. This section differs from the corre
sponding section in part 191 due only to grammatical and nomencla
ture changes. 

Section 190.193 provides the application procedure for the compli
ance program. This section differs from the corresponding section in 
part 191 due only to grammatical and nomenclature changes. 

Section 190.194 describes the actions taken on the application to 
participate in the compliance program. This section differs from the 
corresponding section in part 191 due only to grammatical and no
menclature changes. 

Section 190.195 relates to combined applications for certification in 
the drawback compliance program and privileges regarding the 
waiver of prior notice and/or accelerated payment of drawback. This 
section replicates the corresponding section in Part 191. 

Appendices A and B Deal With Manufacturing Drawback Rulings 

Appendix A to Part 190 sets forth the general manufacturing draw
back rulings, accompanied by instructions for how to submit a letter 
of notification to operate thereunder. This appendix differs from Ap
pendix A to part 191 due to grammatical and nomenclature changes 
as well as changes to conform to TFTEA-Drawback requirements. 

Appendix B to Part 190 provides the sample formats for applica
tions for specific manufacturing drawback rulings. This appendix 
differs from Appendix B to part 191 due to grammatical and nomen
clature changes as well as changes to conform to TFTEA-Drawback 
requirements. 

B. Other Conforming Amendments 

NAFTA drawback, which is separately provided for in subpart E of 
part 181 of the CBP regulations (19 CFR part 181), provides for 
special provisions in situations where goods were imported into the 
United States and then subsequently exported to either Canada or 
Mexico. While TFTEA left NAFTA drawback unchanged, minor con
forming edits to part 181 are necessary to correct certain errors or to 
allow for interaction with both the proposed part 190 and existing 
part 191 during the transition period. For example, 19 CFR 181.50(a) 
includes an inaccurate reference to subpart G of part 191, stating that 
it is for liquidation procedures. However, it is subpart H of part 191 
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that deals with liquidation (and protest) procedures while subpart G 
of part 191 deals with exportation and destruction. Accordingly, it is 
proposed to amend § 181.50(a) to update the reference so it accurately 
cites to subpart H of part 191 and to include an accompanying refer
ence to subpart H of part 190. Further, § 181.50(c) includes a specific 
reference to § 191.92 addressing accelerated payment. Accordingly, it 
is proposed to amend this regulation to also include a reference to the 
corresponding section of the proposed new part 190, i.e., § 190.92. 
CBP is amending sections 181.45, 181.46, 181.47, 181.49, and 181.50 
to conform with proposed part 190 and existing part 191. 

As stated above, the existing regulations in part 191 are mostly 
unchanged with this rulemaking. However, it is proposed to amend 
the scope section of part 191, § 191.0, to make reference to the 
drawback provisions in proposed part 190 and to note that claims 
cannot be filed under part 191 on or after February 24, 2019. Addi
tionally, as noted above in the section detailing the differences be
tween the sections in part 190 and the corresponding sections in part 
191, some sections in part 191 are outdated for reasons other than 
TFTEA, such as those affected by the Miscellaneous Trade and Tech
nical Corrections Act of 2004. Therefore, as noted above in the section 
detailing the proposed changes to part 190, where changes were 
required due to non-TFTEA reasons, it is proposed to amend §§ 191.0, 
191.1, 191.3, 191.5, 191.42, 191.51, 191.81, 191.103, 191.104, and 
191.106 and new § 191.45 to address returned retail merchandise. 

Finally, it is important to note that it is CBP’s intention to remove 
part 191 at a future date, but not until after the completion of the 
transition period. The part 191 regulations will continue to be appli
cable for claims filed under that part before February 24, 2019, but 
will become increasingly less relevant over time; CBP will assess at 
what point in time removal will be most appropriate to lessen bur
dens or confusion. This removal will be announced in the Federal 
Register. 

C.	 Amendments Regarding Federal Excise Tax and Substitution 
Claims 

For the reasons outlined above in the section titled Federal Excise 
Tax and Substitution Drawback Claims, this document proposes to 
amend: § 191.22 by adding a new last sentence to paragraph (a); § 
191.32 by adding a new paragraph (b)(4); and, § 191.171 by adding a 
new paragraph (d). These amendments preclude drawback of internal 
revenue tax imposed under the IRC in connection with a substitution 
drawback claim if no excise tax was paid on the substituted exported 
merchandise or if that merchandise was subject to a claim for refund 
or drawback of tax under any provision of the IRC. In addition, this 
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document proposes to amend § 113.62, which sets forth basic impor
tation and entry bond conditions, to add a new condition under which 
the principal agrees not to file, or transfer the right to file, a substi
tution drawback claim that would be inconsistent with the terms of 
new § 191.32(b)(4). The consequences of default specified in newly 
re-designated paragraph (n) of § 113.62 would apply in the case of a 
breach of this bond condition.25 

These changes are intended to preclude the filing of substitution 
drawback claims under 19 U.S.C. 1313(b), 19 U.S.C. 1313(j)(2), and 
19 U.S.C. 1313(p) in circumstances in which internal revenue taxes 
have not been paid on the substituted domestic product, or where that 
merchandise is subject to a different claim for refund or drawback of 
IRC taxes. The proposed amendments still allow for the return of 99 
percent of the duties, taxes, and fees paid on the imported merchan
dise upon export, or when IRC taxes have been paid on substituted 
domestic product and the substituted merchandise is not the subject 
of a separate claim for refund or drawback of such taxes. 

IV. Statutory and Regulatory Requirements 

A.	 Executive Order 13563 (Improving Regulation and Regulatory 
Review) and Executive Order 12866 (Regulatory Planning and 
Review) 

Executive Orders 13563 and 12866 direct agencies to assess costs 
and benefits of available regulatory alternatives and, if regulation is 
necessary, to select regulatory approaches that maximize net benefits 
(including potential economic, environmental, public health and 
safety effects, distributive impacts, and equity). Executive Order 
13563 emphasizes the importance of quantifying both costs and ben
efits, of reducing costs, of harmonizing rules, and of promoting flex
ibility. This rule is an ‘‘economically significant regulatory action’’ 
under section 3(f) of Executive Order 12866. Accordingly, this pro
posed rule has been reviewed by the Office of Management and 
Budget (‘‘OMB’’). CBP and Treasury have prepared an economic 
analysis of the potential impacts of this rule for public awareness. 
The analysis can be found in the public docket for this rulemaking at 
www.regulations.gov. 

B.	 Executive Order 13771 (Reducing Regulation and Controlling 
Regulatory Costs) 

Executive Order 13771 directs agencies to reduce regulation and 
control regulatory costs, and provides that ‘‘for every one new regu

25 The amendment referenced here to § 113.62 of this chapter is in addition to the previously 
discussed proposed amendment to § 113.62, proposing to add a new paragraph (a)(4) 
regarding the joint and several liability provisions of the importer’s bond. 

http:www.regulations.gov
http:condition.25
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lation issued, at least two prior regulations be identified for elimina
tion, and that the cost of planned regulations be prudently managed 
and controlled through a budgeting process.’’26 These requirements 
only apply to rules designated as ‘‘significant regulatory actions’’ 
under section 3(f) of Executive Order 12866. OMB’s implementation 
guidance explains that ‘‘Federal spending regulatory actions that 
cause only income transfers between taxpayers and program benefi
ciaries .... are considered ‘transfer rules’ and are not covered by E.O. 
[Executive Order] 13771 . . . However . . . such regulatory actions may 
impose requirements apart from transfers . . . In those cases, the 
actions would need to be offset to the extent they impose more than de 
minimis costs.’’27 

This rule is a significant regulatory action under section 3(f) of 
Executive Order 12866, and is hence subject to the requirements of 
Executive Order 13771. Most of the regulatory amendments proposed 
in this rule are the result of the Trade Facilitation and Trade En
forcement Act of 2015 (P.L. 114–125), which amended 19 U.S.C. 1313, 
the statute guiding CBP drawback regulations, and required CBP to 
promulgate regulations implementing these changes by February 24, 
2018. This rule includes both a regulatory action and a deregulatory 
action that implement TFTEA’s requirements. Because these actions 
are related to drawback, CBP chose to include both actions in this 
rule instead of promulgating two separate rules. On net, this rule 
imposes a regulatory burden (and is thus a regulatory action) because 
its regulatory impacts exceed its deregulatory impacts. This rule’s 
regulatory impacts (i.e., costs) would measure $8.3 million on an 
annualized basis, while its deregulatory impacts (i.e., cost savings) 
would measure $1.3 million on an annualized basis (in 2016 U.S. 
dollars, using a 7 percent discount rate). Together, these impacts 
would introduce an annualized net regulatory cost of $7.0 million. 

C. Regulatory Flexibility Act 

This section examines the impact of this proposed rule on small 
entities per the requirements of the Regulatory Flexibility Act (5 
U.S.C. 601 et. seq.) (RFA), as amended by the Small Business Regu
latory Enforcement Fairness Act of 1996 (SBREFA). A small entity 
may be a small business (defined as any independently owned and 
operated business not dominant in its field that qualifies as a small 

26 See 82 FR 9339 (February 3, 2017). 
27 See OMB’s memorandum titled, ‘‘Guidance Implementing Executive Order 13771, Titled 
‘Reducing Regulation and Controlling Regulatory Costs’ ’’ (April 5, 2017). 
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business per the Small Business Act); a small not-for-profit organi
zation; or a small governmental jurisdiction (locality with fewer than 
50,000 people). 

Under the RFA and SBREFA, if an agency can certify (typically 
through a screening analysis) that a rule will not have a ‘‘significant 
economic impact on a substantial number of small entities,’’ a de
tailed assessment of the rule’s impact on small entities is not re
quired. Otherwise, an agency must complete an initial regulatory 
flexibility analysis (IRFA) exploring the impact of the proposed rule-
making on small entities. 

Screening Analysis 

The proposed Modernized Drawback rule would fundamentally 
change the drawback process and consequently affect all trade mem
bers eligible for drawback (i.e., drawback claimants).28 These trade 
members can include importers, exporters, manufacturers, produc
ers, and intermediate parties representing a diverse array of indus
tries. CBP does not assess the rule’s impact on customs brokers who 
file claims for trade members eligible for drawback in this RFA analy
sis because they would presumably charge their clients a fee for any 
costs introduced with the rule (and thus not be affected themselves). 

Because the Small Business Administration’s (SBA) guidelines on 
small entities under the RFA do not explicitly define small entity 
standards for the importers, exporters, manufacturers, producers, 
and intermediate parties potentially affected by the rule, CBP used 
data on the industries in which these parties operate to determine the 
number of small entities potentially affected by this rule. CBP began 
by compiling a list of all 9,017 unique drawback claimants who filed 
claims between 2007 and 2016 and matching the claimant identifi
cation number (‘‘claimant ID’’) to the operator/owner name and ad
dress listed in internal CBP databases. Next, CBP assigned a random 
number to each of the claimants in that list and sorted the data in 
ascending order by the random number assigned. Using public and 
proprietary databases, CBP then pulled information like the entity 
type (subsidiary or parent company), primary line of business, em
ployee size, and revenue on the claimants in ascending order until the 
agency had market data for 100 unique entities.29 30 

28 For more detailed information on the impacts of this rule, see CBP and Treasury’s 
economic analysis in the public docket for this rulemaking at www.regulations.gov. 
29 Only 13 of the entities researched (12 percent)did not have market data available. 
30 Out of a total population of 9,017 unique drawback claimants who filed claims between 
2007 and 2016, CBP used a sample of 100 claimants with market data to inform this 
screening analysis. This sample size resulted in a statistically significant sample using a 95 
percent confidence level with a 10 percent margin of error. 

http:www.regulations.gov
http:entities.29
http:claimants).28
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Table 1 shows the industries, according to their North American 
Industrial Classification System (NAICS) code, in the sample of en
tities affected by this rule and the SBA’s small entity size standards 
for these industries. For the most part, the SBA’s size standards are 
the average annual receipts or the average employment of a firm.31 As 
shown, CBP finds that 69 percent (69) of the drawback claimants 
sampled are considered ‘‘small’’ according to the SBA’s size standards, 
including one non-profit organization. CBP did not identify any small 
governmental jurisdictions affected by the proposed rule in this 
sample. According to these findings, CBP assumes that the proposed 
rule would affect a substantial number of small entities. CBP recog
nizes that this screening analysis may have excluded some less es
tablished, potentially small entities due to market data availability. 
To the extent that those excluded are small, the portion of small 
entities affected by the rule would be higher than estimated. 

Of the small drawback claimants sampled and included in Table 1, 
the average number of employees at these entities ranged from 1 to 
1,000 and their annual revenue measured from less than $0.5 million 
to $391.0 million (see Table 2 and Table 3). Table 2 compares the low 
range average number of employees at the small entities sampled and 
the overall average for the corresponding NAICS industry. Table 3 
shows the average annual revenue of the small entities sampled by 
NAICS industry using the low range of annual revenue data available 
as well as the average annual revenue for all U.S. entities in each 
industry. 

TABLE 1—SUMMARY STATISTICS OF SMALL ENTITIES AFFECTED BY RULE FROM 

THE RANDOM SAMPLE 

Number Percent Number Percent 
NAICS 

code NAICS description of 
entities 

of 
entities 

SBA size 
standard 

of small 
entities 

of small 
entities 

in sample in sample in sample in sample 

311211 ... Flour Milling.................. 1 1 1,000 Employees 1 1 

311421... Fruit and Vegetable 1 1 1,000 Employees 1 1 
Canning ...................... 

312140... Distilleries...................... 1 1 1,000 Employees 1 1 

313210... Broadwoven Fabric 1 1 1,000 Employees 0 0 
Mills ............................ 

31 Out of a total population of 9,017 unique drawback claimants who filed claims between 
2007 and 2016, CBP used a sample of 100 claimants with market data to inform this 
screening analysis. This sample size resulted in a statistically significant sample using a 95 
percent confidence level with a 10 percent margin of error. 
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NAICS 
code NAICS description 

Number 
of 

entities 
in sample 

Percent 
of 

entities 
in sample 

SBA size 
standard 

Number 
of small 
entities 

in sample 

Percent 
of small 
entities 

in sample 

315220... Men’s and Boys’ Cut 
and Sew Apparel 
Manufacturing. 

2 2 750 Employees... 2 2 

315240... Women’s, Girls’, and 
Infants’ Cut and Sew 
Apparel Manufactur
ing. 

1 1 750 Employees... 1 1 

321911... Wood Window and Door 
Manufacturing. 

1 1 1,000 Employees 1 1 

325180... Other Basic Inorganic 
Chemical Manufac
turing. 

2 2 1,000 Employees 2 2 

325194... Cyclic Crude, Interme
diate, and Gum and 
Wood Chemical 
Manufacturing. 

1 1 1,250 Employees 1 1 

325199... All Other Basic Organic 
Chemical Manufac
turing. 

1 1 1,250 Employees 0 0 

325998... All Other Miscellaneous 
Chemical Product 
and Preparation 
Manufacturing. 

1 1 500 Employees... 1 1 

326199... All Other Plastics Prod
uct Manufacturing. 

1 1 750 Employees... 1 1 

331410... Nonferrous Metal (ex
cept Aluminum) 
Smelting and Refin
ing. 

1 1 1,000 Employees 1 1 

331491... Nonferrous Metal (ex
cept Copper and Alu
minum) Rolling, 
Drawing, and Ex
truding. 

1 1 750 Employees... 1 1 

332999... All Other Miscellaneous 
Fabricated Metal 
Product Manufactur
ing. 

1 1 750 Employees... 1 1 

334118... Computer Terminal and 
Other Computer Pe
ripheral Equipment 
Manufacturing. 

1 1 1,000 Employees 0 0 

334310... Audio and Video Equip
ment Manufacturing. 

1 1 750 Employees... 1 1 

334513... Instruments and Re
lated Products Manu
facturing for Measur
ing, Displaying, and 
Controlling Industrial 
Process Variables. 

1 1 750 Employees... 0 0 

335221... Household Cooking Ap
pliance Manufactur
ing. 

1 1 1,500 Employees 1 1 

336612... Boat Building................. 1 1 1,000 Employees 1 1 

336991... Motorcycle, Bicycle, and 
Parts Manufacturing. 

1 1 1,000 Employees 0 0 

337920... Blind and Shade Manu
facturing ..................... 

1 1 1,000 Employees 0 0 

339112... Surgical and Medical 
Instrument Manufac
turing. 

2 2 1,000 Employees 1 1 

339920... Sporting and Athletic 
Goods Manufactur
ing. 

1 1 750 Employees... 0 0 

339992... Musical Instrument 
Manufacturing ........... 

1 1 1,000 Employees 1 1 
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NAICS 
code NAICS description 

Number 
of 

entities 
in sample 

Percent 
of 

entities 
in sample 

SBA size 
standard 

Number 
of small 
entities 

in sample 

Percent 
of small 
entities 

in sample 

339999... All Other Miscellaneous 
Manufacturing. 

1 1 500 Employees... 1 1 

423210... Furniture Merchant 
Wholesalers ................ 

1 1 100 Employees... 1 1 

423220... Home Furnishing Mer
chant Wholesalers. 

2 2 100 Employees... 1 1 

423510... Metal Service Centers 
and Other Metal 
Merchant Wholesal
ers. 

2 2 200 Employees... 2 2 

423620... Household Appliances, 
Electric Housewares, 
and Consumer Elec
tronics Merchant 
Wholesalers. 

1 1 200 Employees... 1 1 

423690... Other Electronic Parts 
and Equipment Mer
chant Wholesalers. 

1 1 250 Employees... 0 0 

423910... Sporting and Recre
ational Goods and 
Supplies Merchant 
Wholesalers. 

3 3 100 Employees... 3 3 

423920... Toy and Hobby Goods 
and Supplies Mer
chant Wholesalers. 

1 1 150 Employees... 1 1 

423940... Jewelry, Watch, Pre
cious Stone, and Pre
cious Metal Merchant 
Wholesalers. 

3 3 100 Employees... 3 3 

423990... Other Miscellaneous 
Durable Goods Mer
chant Wholesalers. 

1 1 100 Employees... 1 1 

424310... Piece Goods, Notions, 
and Other Dry Goods 
Merchant Wholesal
ers. 

2 2 100 Employees... 2 2 

424330... Women’s, Children’s, 
and Infants’ Clothing 
and Accessories Mer
chant Wholesalers. 

1 1 100 Employees... 0 0 

424340... Footwear Merchant 
Wholesalers ................ 

3 3 200 Employees... 2 2 

424490... Other Grocery and Re
lated Products Mer
chant Wholesalers. 

1 1 250 Employees... 1 1 

424610... Plastics Materials and 
Basic Forms and 
Shapes Merchant 
Wholesalers. 

2 2 150 Employees... 2 2 

424720... Petroleum and Petro
leum Products Mer
chant Wholesalers 
(except Bulk Stations 
and Terminals). 

1 1 200 Employees... 1 1 

424910... Farm Supplies Mer
chant Wholesalers. 

3 3 200 Employees... 3 3 

424990... Other Miscellaneous 
Nondurable Goods 
Merchant Wholesal
ers. 

1 1 100 Employees... 1 1 

441120... Used Car Dealers .......... 1 1 $25.0 Million ...... 1 1 

448120... Women’s Clothing 
Stores .......................... 

2 2 $27.5 Million ...... 2 2 

448130... Children’s and Infants’ 
Clothing Stores. 

1 1 $32.5 Million ...... 0 0 
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NAICS 
code NAICS description 

Number 
of 

entities 
in sample 

Percent 
of 

entities 
in sample 

SBA size 
standard 

Number 
of small 
entities 

in sample 

Percent 
of small 
entities 

in sample 

448190... 

451110 ... 

451130... 

452112... 

453998... 

454113... 

483112... 

493110... 

525990... 

541380... 

541690... 

541990... 

561499... 

561621... 

561990... 

624110... 

711510... 

811310... 

811490... 

............... 

Total ...... 

Other Clothing Stores ... 

Sporting Goods Stores... 

Sewing, Needlework, 
and Piece Goods 
Stores. 

Discount Department 
Stores .......................... 

All Other Miscellaneous 
Store Retailers (ex
cept Tobacco Stores). 

Mail-Order Houses ........ 

Deep Sea Passenger 
Transportation 

General Warehousing 
and Storage ................ 

Other Financial Ve
hicles ........................... 

Testing Laboratories...... 

Other Scientific and 
Technical Consulting 
Services. 

All Other Professional, 
Scientific, and Tech
nical Services. 

All Other Business 
Support Services 

Security Systems Ser
vices (except Lock
smiths). 

All Other Support Ser
vices ............................ 

Child and Youth Ser
vices * ......................... 

Independent Artists, 
Writers, and Perform
ers. .............................. 

Commercial and Indus
trial Machinery and 
Equipment (except 
Automotive and Elec
tronic) Repair and 
Maintenance. 

Other Personal and 
Household Goods Re
pair and Mainte
nance. 

Foreign Entity ............... 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

5 

1 

1 

1 

1 

13 

2 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

5 

1 

1 

1 

1 

13 

$20.5 Million ...... 

$15.0 Million ...... 

$27.5 Million ...... 

$29.5 Million ...... 

$7.5 Million ........ 

$38.5 Million ...... 

1,500 Employees 

$27.5 Million ...... 

$32.5 Million ...... 

$15.0 Million ...... 

$15.0 Million ...... 

$15.0 Million ...... 

$15.0 Million ...... 

$20.5 Million ...... 

$11.0 Million ...... 

$11.0 Million ...... 

$7.5 Million ........ 

$7.5 Million ........ 

$7.5 Million ........ 

N/A...................... 

2 

1 

1 

1 

1 

0 

0 

1 

1 

0 

0 

1 

2 

0 

5 

1 

1 

1 

1 

N/A 

2 

1 

1 

1 

1 

0 

0 

1 

1 

0 

0 

1 

2 

0 

5 

1 

1 

1 

1 

N/A 

........................................ 100 100 ............................ 69 69 

* This sample corresponds to a non-profit organization. 
Source of drawback claimants sample: Internal CBP database; gathered through 

email correspondence with CBP’s Office of Trade on March 2, 2017. 
Source of descriptive entity information: Hoover’s. Online company reports. Available 

at http://www.hoovers.com/. Accessed April 20, 2017 and April 24, 2017; Manta. 
Online company reports. Available at http://www.manta.com/. Accessed April 20, 
2017 and April 24, 2017. 

Source of SBA size standard information: U.S. Small Business Administration, 
‘‘Table of Small Business Size Standards Matched to North American Industry Clas
sification System Codes.’’ February 26, 2016. Available at https://www.sba.gov/sites/ 
default/files/files/Size_Standards_Table.pdf. Accessed April 17, 2017. 

https://www.sba.gov/sites
http:http://www.manta.com
http:http://www.hoovers.com
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TABLE 2—EMPLOYMENT STATISTICS OF SMALL ENTITIES AFFECTED BY RULE
 

FROM THE RANDOM SAMPLE AND INDUSTRY AVERAGES
 

NAICS 
code NAICS description 

Number of 
small enti

ties in 
sample 

Average 
number of 
employees 
at small 

entities in 
sample-

low range 
value 

Average 
number of 
employees 
at all U.S. 
entities in 
industry 

311211 ...... Flour Milling .................... 1 20 66 

311421 ...... Fruit and Vegetable Can
ning................................. 

1 540 74 

312140 ...... Distilleries ........................ 1 15 30 

315220 ...... Men’s and Boys’ Cut and 
Sew Apparel Manufac
turing.............................. 

2 40 31 

315240 ...... Women’s, Girls’, and In
fants’ Cut and Sew Ap
parel Manufacturing ..... 

1 6 15 

321911 ...... Wood Window and Door 
Manufacturing ............... 

1 250 46 

325180 ...... Other Basic Inorganic 
Chemical Manufactur
ing................................... 

2 502 100 

325194 ...... Cyclic Crude, Intermedi
ate, and Gum and 
Wood Chemical Manu
facturing ......................... 

1 1,000 92 

325998 ...... All Other Miscellaneous 
Chemical Product and 
Preparation Manufac
turing 

1 3 34 

326199 ...... All Other Plastics Prod
uct Manufacturing......... 

1 2 60 

331410 ...... Nonferrous Metal (except 
Aluminum) Smelting 
and Refining................... 

1 700 66 

331491 ...... Nonferrous Metal (except 
Copper and Aluminum) 
Rolling, Drawing, and 
Extruding. 

1 65 69 

332999 ...... All Other Miscellaneous 
Fabricated Metal Prod
uct Manufacturing......... 

1 65 20 

334310 ...... Audio and Video Equip
ment Manufacturing ..... 

1 350 19 

335221 ...... Household Cooking Ap
pliance Manufacturing .. 

1 67 110 

336612 ...... Boat Building ................... 1 35 34 

339112 ...... Surgical and Medical In
strument Manufactur
ing................................... 

1 52 94 

339992 ...... Musical Instrument 
Manufacturing ............... 

1 625 20 
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NAICS 
code NAICS description 

Number of 
small enti

ties in 
sample 

Average 
number of 
employees 
at small 

entities in 
sample-

low range 
value 

Average 
number of 
employees 
at all U.S. 
entities in 
industry 

339999 ...... All Other Miscellaneous 
Manufacturing ............... 

1 20 10 

423210 ...... Furniture Merchant 
Wholesalers.................... 

1 5 12 

423220 ...... Home Furnishing Mer
chant Wholesalers ......... 

1 17 14 

423510 ...... Metal Service Centers 
and Other Metal Mer
chant Wholesalers ......... 

2 3 20 

423620 ...... Household Appliances, 
Electric Housewares, 
and Consumer Elec
tronics Merchant 
Wholesalers. 

1 80 21 

423910 ...... Sporting and Recre
ational Goods and Sup
plies Merchant Whole
salers .............................. 

3 18 11 

423920 ...... Toy and Hobby Goods 
and Supplies Merchant 
Wholesalers.................... 

1 12 15 

423940 ...... Jewelry, Watch, Precious 
Stone, and Precious 
Metal Merchant Whole
salers. 

3 7 7 

423990 ...... Other Miscellaneous Du
rable Goods Merchant 
Wholesalers.................... 

1 20 10 

424310 ...... Piece Goods, Notions, 
and Other Dry Goods 
Merchant Wholesalers .. 

2 2 9 

424340 ...... Footwear Merchant 
Wholesalers.................... 

2 17 17 

424490 ...... Other Grocery and Re
lated Products Mer
chant Wholesalers ......... 

1 11 28 

424610 ...... Plastics Materials and 
Basic Forms and 
Shapes Merchant 
Wholesalers.................... 

2 14 13 

424720 ...... Petroleum and Petroleum 
Products Merchant 
Wholesalers (except 
Bulk Stations and Ter
minals). 

1 7 15 

424910 ...... Farm Supplies Merchant 
Wholesalers.................... 

3 26 21 
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NAICS 
code NAICS description 

Number of 
small enti

ties in 
sample 

Average 
number of 
employees 
at small 

entities in 
sample-

low range 
value 

Average 
number of 
employees 
at all U.S. 
entities in 
industry 

424990 ...... Other Miscellaneous 
Nondurable Goods Mer
chant Wholesalers ......... 

1 1 7 

441120 ...... Used Car Dealers ............. 1 1 6 

448120 ...... Women’s Clothing Stores . 2 12 31 

448190 ...... Other Clothing Stores...... 2 23 14 

451110 ...... Sporting Goods Stores ..... 1 1 14 

451130 ...... Sewing, Needlework, and 
Piece Goods Stores ........ 

1 7 11 

452112 ...... Discount Department 
Stores.............................. 

1 20 15,091 

453998 ...... All Other Miscellaneous 
Store Retailers (except 
Tobacco Stores) .............. 

1 5 6 

493110 ...... General Warehousing 
and Storage.................... 

1 20 118 

525990 ...... Other Financial Vehicles . 1 2 6 

541990 ...... All Other Professional, 
Scientific, and Techni
cal Services .................... 

1 2 6 

561499 ...... All Other Business Sup
port Services .................. 

2 29 17 

561990 ...... All Other Support Ser
vices ................................ 

5 3 13 

624110 ...... Child and Youth Services 
* ...................................... 

1 20 21 

711510 ...... Independent Artists, 
Writers, and Perform
ers ................................... 

1 2 2 

811310 ...... Commercial and Indus
trial Machinery and 
Equipment (except Au
tomotive and Elec
tronic) Repair and 
Maintenance. 

1 28 10 

811490 ...... Other Personal and 
Household Goods Re
pair and Maintenance ... 

1 18 3 

* This sample corresponds to a non-profit organization. 
Source of drawback claimants sample: Internal CBP database; gathered through 

email correspondence with CBP’s Office of Trade on March 2, 2017. 
Source of small entity employment information: Hoover’s. Online company reports. 

Available at http://www.hoovers.com/. Accessed April 20, 2017 and April 24, 2017; 
Manta. Online company reports. Available at http://www.manta.com/. Accessed April 
20, 2017 and April 24, 2017. 

http:http://www.manta.com
http:http://www.hoovers.com
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Source of industry employment information: U.S. Census Bureau. 2012 SUSB An
nual Data Tables by Establishment Industry, ‘‘Number of Firms, Number of Establish
ments, Employment, Annual Payroll, and Estimated Receipts by Enterprise Employ
ment Size for the United States, All Industries: 2012.’’ June 22, 2015. Available at 
https://www.census.gov/data/tables/2012/econ/susb/2012-susb-annual.html. Ac
cessed May 30, 2018. 

TABLE 3—REVENUE STATISTICS OF SMALL ENTITIES AFFECTED BY RULE FROM 

THE RANDOM SAMPLE AND INDUSTRY AVERAGES 

NAICS code NAICS description 

Number of 
small 

entities in 
sample 

Average 
annual 

revenue of 
small 

entities in 
sample-low 
range value 
(in millions) 

Average 
annual 

revenue of 
all U.S. 

entities in 
industry (in 

millions) 

311211 ......... Flour Milling........................... 1 $5.0 $93.7 

311421 ......... Fruit and Vegetable Canning. 1 178.1 41.7 

312140......... Distilleries............................... 1 Unknown 39.6 

315220......... Men’s and Boys’ Cut and 
Sew Apparel Manufactur
ing......................................... 

2 6.4 3.8 

315240......... Women’s, Girls’, and Infants’ 
Cut and Sew Apparel 
Manufacturing..................... 

1 1.1 2.8 

321911 ......... Wood Window and Door 
Manufacturing..................... 

1 48.0 9.2 

325180......... Other Basic Inorganic 
Chemical Manufacturing .... 

2 90.7 94.2 

325194......... Cyclic Crude, Intermediate, 
and Gum and Wood 
Chemical Manufacturing .... 

1 391.0 161.8 

325998......... All Other Miscellaneous 
Chemical Product and 
Preparation Manufacturing 

1 5.0 22.2 

326199......... All Other Plastics Product 
Manufacturing..................... 

1 0.3 14.7 

331410......... Nonferrous Metal (except 
Aluminum) Smelting and 
Refining................................ 

1 228.9 93.2 

331491......... Nonferrous Metal (except 
Copper and Aluminum) 
Rolling, Drawing, and Ex
truding. 

1 17.2 30.9 

332999......... All Other Miscellaneous Fab
ricated Metal Product 
Manufacturing..................... 

1 13.5 4.2 

334310......... Audio and Video Equipment 
Manufacturing..................... 

1 29.0 6.1 

335221......... Household Cooking Appli
ance Manufacturing ............ 

1 9.4 47.2 

336612......... Boat Building.......................... 1 5.1 8.4 

339112 ......... Surgical and Medical Instru
ment Manufacturing ........... 

1 17.0 35.3 

https://www.census.gov/data/tables/2012/econ/susb/2012-susb-annual.html


89 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

NAICS code NAICS description 

Number of 
small 

entities in 
sample 

Average 
annual 

revenue of 
small 

entities in 
sample-low 
range value 
(in millions) 

Average 
annual 

revenue of 
all U.S. 

entities in 
industry (in 

millions) 

339992......... Musical Instrument Manu
facturing............................... 

1 115.1 3.2 

339999......... All Other Miscellaneous 
Manufacturing..................... 

1 4.3 2.4 

423210......... Furniture Merchant Whole
salers .................................... 

1 1.6 7.4 

423220......... Home Furnishing Merchant 
Wholesalers.......................... 

1 4.2 8.1 

423510......... Metal Service Centers and 
Other Metal Merchant 
Wholesalers.......................... 

2 0.8 27.8 

423620......... Household Appliances, Elec
tric Housewares, and Con
sumer Electronics Mer
chant Wholesalers. 

1 23.0 40.2 

423910......... Sporting and Recreational 
Goods and Supplies Mer
chant Wholesalers ............... 

3 3.2 7.3 

423920......... Toy and Hobby Goods and 
Supplies Merchant Whole
salers .................................... 

1 2.9 11.0 

423940......... Jewelry, Watch, Precious 
Stone, and Precious Metal 
Merchant Wholesalers. 

3 1.2 8.3 

423990......... Other Miscellaneous Durable 
Goods Merchant Wholesal
ers ......................................... 

1 50.0 5.1 

424310......... Piece Goods, Notions, and 
Other Dry Goods Merchant 
Wholesalers.......................... 

2 1.4 5.0 

424340......... Footwear Merchant Whole
salers .................................... 

2 8.0 20.3 

424490......... Other Grocery and Related 
Products Merchant Whole
salers .................................... 

1 14.6 28.4 

424610......... Plastics Materials and Basic 
Forms and Shapes Mer
chant Wholesalers ............... 

2 7.5 17.2 

424720......... Petroleum and Petroleum 
Products Merchant Whole
salers (except Bulk Sta
tions and Terminals). 

1 11.4 289.0 

424910......... Farm Supplies Merchant 
Wholesalers.......................... 

3 49.2 29.2 

424990......... Other Miscellaneous Nondu
rable Goods Merchant 
Wholesalers.......................... 

1 0.1 4.1 

441120 ......... Used Car Dealers ................... 1 0.1 3.0 

448120......... Women’s Clothing Stores ....... 2 1.9 3.5 

448190......... Other Clothing Stores ............ 2 7.3 1.8 
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NAICS code NAICS description 

Number of 
small 

entities in 
sample 

Average 
annual 

revenue of 
small 

entities in 
sample-low 
range value 
(in millions) 

Average 
annual 

revenue of 
all U.S. 

entities in 
industry (in 

millions) 

451110 ......... Sporting Goods Stores............ 1 0.6 2.5 

451130 ......... Sewing, Needlework, and 
Piece Goods Stores .............. 

1 0.6 1.1 

452112 ......... Discount Department Stores . 1 2.5 2,899.3 

453998......... All Other Miscellaneous 
Store Retailers (except To
bacco Stores) ........................ 

1 0.5 1.2 

493110 ......... General Warehousing and 
Storage ................................. 

1 0.5 6.0 

525990......... Other Financial Vehicles ....... 1 0.2 2.8 

541990......... All Other Professional, Sci
entific, and Technical Ser
vices...................................... 

1 0.2 1.0 

561499......... All Other Business Support 
Services ................................ 

2 2.0 2.8 

561990......... All Other Support Services.... 5 0.2 1.9 

624110 ......... Child and Youth Services *.... 1 5.3 1.5 

711510 ......... Independent Artists, Writers, 
and Performers.................... 

1 0.3 0.7 

811310 ......... Commercial and Industrial 
Machinery and Equipment 
(except Automotive and 
Electronic) Repair and 
Maintenance. 

1 7.4 1.7 

811490 ......... Other Personal and House
hold Goods Repair and 
Maintenance ........................ 

1 2.0 0.3 

* This sample corresponds to a non-profit organization. 
Source of drawback claimants sample: Internal CBP database; gathered through 

email correspondence with CBP’s Office of Trade on March 2, 2017. 
Source of small entity revenue information: Hoover’s. Online company reports. 

Available at http://www.hoovers.com/. Accessed April 20, 2017 and April 24, 2017; 
Manta. Online company reports. Available at http://www.manta.com/. Accessed April 
20, 2017 and April 24, 2017. 

Source of industry revenue information: U.S. Census Bureau. 2012 SUSB Annual 
Data Tables by Establishment Industry, ‘‘Number of Firms, Number of Establish
ments, Employment, Annual Payroll, and Estimated Receipts by Enterprise Employ
ment Size for the United States, All Industries: 2012.’’ June 22, 2015. Available at 
https://www.census.gov/data/tables/2012/econ/susb/2012-susb-annual.html. Ac
cessed May 30, 2018. 

Based on the share of drawback claimants sampled, CBP assumes 
that 69 percent of drawback claimants affected by this rule over the 
2018 to 2027 period of analysis, or 6,844 claimants, would be small 
entities. These drawback claimants would incur costs related to ACE 
system modifications, electronic claim submission requirements, ad

https://www.census.gov/data/tables/2012/econ/susb/2012-susb-annual.html
http:http://www.manta.com
http:http://www.hoovers.com
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ditional full desk reviews, and expanded recordkeeping require
ments; however, these costs would differ depending on their filing 
preferences and claim review. 

Each unique drawback claimant would need to either modify its 
existing drawback system, acquire add-on drawback software, or hire 
a customs broker to comply with this rule’s new drawback regulations 
outlined in 19 CFR part 190. CBP estimates that approximately 200 
small entity drawback claimants (69 percent of the estimated 290 
total claimants) would modify their ACE filing systems in 2018 to 
comply with all of the new drawback regulations outlined in 19 CFR 
acquire add-on 190.32 These claimants could incur an estimated one
time cost of $90,000 that would translate to $9,000 per year of the 
analysis.33 However, because of the high cost of ACE system modifi
cations, these small claimants are more likely to choose a lower-cost 
option like purchasing add-on drawback software or hiring a customs 
broker to meet this rule’s requirements while lessening its impact on 
their revenue. CBP projects that an additional 3,795 small drawback 
claimants (69 percent of the estimated 5,500 total claimants) would 
acquire add-on drawback software consistent with all of this rule’s 
requirements for a one-time cost of $1,500, or $150 over the 10-year 
period of analysis. CBP presumes that rather than acquire and learn 
the software necessary to file a drawback claim electronically and 
meet the other submission requirements of this rule, an estimated 
2,849 small paper-based drawback claimants (69 percent of the esti
mated 4,129 total claimants) would hire a customs broker to file their 
claim as a result of the rule. These claimants would likely file an 
average of three drawback claims per year, at an annual cost of $921 
according to the $307 customs broker filing fee.34 

32 CBP based the estimate of drawback claimants required to modify their ACE drawback 
systems consistent with this rule’s changes on the projected number of unique drawback 
claimants with this rule in 2018 (9,919) minus the 4,129 trade members estimated to file by 
paper under the current 19 CFR part 191 regulations in 2018 (and thus exempt from an 
ACE drawback system modification cost), multiplied by the 5 percent share of claimants 
anticipated to modify their ACE drawback systems consistent with this rule’s changes: 
(9,919 unique drawback claimants in 2018—4,129 paper-based filers in 2018) x 5 percent 
anticipated to modify their ACE drawback systems = 290 (rounded) trade members. 
33 Such regulatory changes would include providing line-item drawback claim data at the 
10-digit HTSUS subheading level; consistent units of measurement for claimed imports, 
exports, and destructions; exported, destroyed, or substituted merchandise values for sub
stitution claims filed under 19 U.S.C. 1313(b) and 19 U.S.C. 1313(j)(2); accounting meth
odologies used for direct identification drawback claims (if applicable); unique identifiers 
linking imports to exports or destructions on each drawback claim; per-unit averages for 
substitution claims; and ‘‘lesser of ’’ rule calculations for substitution claims. 
34 From 2018 to 2027, CBP projects under its primary estimation method that 4,129 unique 
trade members would file 101,642 drawback claims electronically instead of by paper as a 

http:analysis.33
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All drawback claimants must also retain drawback records for an 
extended period of time with this rule. CBP finds that all 6,844 small 
drawback claimants would sustain $59.99 in expenses between 2021 
and 2027, or approximately $4 each year over the 10-year period of 
analysis, to electronically store drawback claim documentation.35 In 
addition to these requirements, some drawback claimants may be 
subject to this rule’s additional full desk reviews. CBP estimates that 
this rule would affect an estimated 355 small drawback claimants (69 
percent of the estimated 515 total claimants) over the 10-year period 
of analysis, introducing an average cost of $18 per year to these 
claimants. CBP assumes that these 355 claimants would each com
plete one full desk review over the 10-year period, at a cost of $181 per 
review (or $18 over 10 years). Besides these monetized costs, this rule 
would introduce non-monetized, non-quantified costs to trade mem
bers, including the possibility of decreased use of the United States as 
a home base for a distribution facility when coupled with other con
siderations, less third-party drawback, and less time to file drawback 
claims as compared to the current process. 

Table 4 outlines the rule’s different costs to small entities, while 
Table 5 shows this rule’s potential range of costs to small entities. As 
shown, small entities could incur undiscounted annual costs from this 
rule as low as $154 if a small claimant only incurs an added record-
keeping cost and add-on drawback software cost and up to $9,022 if a 
small claimant experiences the rule’s high ACE drawback system 
modification cost, full desk review cost (once over the 10-year analy
sis), and added recordkeeping cost. About 97 percent of small draw
back claimants would likely sustain a cost of $943 (Cost C + Cost D + 
Cost E in Table 5) or less per year from this rule, while the remaining 
3 percent could incur higher annual cost measuring up to $9,022. 

result of this rule, averaging about 3 claims per unique trade member each year over the 
10-year period: 101,642 drawback claims filed electronically instead of by paper over 
10-year period/4,129 unique trade members = 25 (rounded) claims per unique trade member 
over the 10-year period; 25 claims over 10-year period/10 years = 3 (rounded) claims per 
unique trade member each year. 
35 $59.99 electronic recordkeeping cost per year x 7-year period of recordkeeping = $419 
(rounded) total electronic recordkeeping cost over 7-year period; $419 storage cost over 
7-year period of recordkeeping/10-year period of analysis = $42 (rounded) electronic record-
keeping cost per year of the 10-year period of analysis; $42 (rounded) storage cost per year 
× 10 percent of unique claimants incurring electronic recordkeeping cost per year = $4 
(rounded) electronic recordkeeping cost per unique trade member each year. 

http:documentation.35
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TABLE 4—COST OF RULE TO SMALL ENTITIES 

[Undiscounted 2016 U.S. dollars] 

Cost category 
Number of 

small entities 
affected 

Share of small 
entities affected 

Annual cost per 
claimant (un
discounted) 

A .......... 

B .......... 

C .......... 

D .......... 

E .......... 

ACE Drawback System 
Modification ................... 

Add-On Drawback Soft
ware................................ 

Customs Broker Claim 
Filing .............................. 

Added Recordkeeping.... 

Full Desk Review .......... 

200 

3,795 

2,849 

6,844 

355 

3 

55 

42 

100 

5 

9,000 

150 

921 

4 

18 

Note: Estimates may not sum to total due to rounding. 

TABLE 5—RANGE OF ANNUAL COSTS OF RULE TO SMALL ENTITIES
 

[Undiscounted 2016 U.S. dollars]
 
Cost per claimant by category
 

Cost range 

ACE 
drawback 

system 
modifica

tion 
[A] 

Add-on 
drawback 
software 

[B] 

Customs 
broker 

claim fil
ing 
[C] 

Added 
record-
keeping 

[D] 

Full desk 
review 

[E] 
Total 

Low .................... ................ $150 ................ $4 ................ $154 

Medium ............. ................ ................ 921 4 18 943 

High................... 9,000 ................ ................ 4 18 9,022 

Note: Estimates may not sum to total due to rounding. 

CBP compares the rule’s low ($154), medium ($943), and high 
($9,022) range of monetized costs per year to the annual revenue of 
the small drawback claimants sampled. At the low range, this rule’s 
$154 monetized cost would represent less than 1 percent of annual 
revenue for 100 percent (68) of the small entities sampled with rev
enue data available,36 as shown in Table 6. At the medium range, this 
rule’s $943 monetized cost would represent less than 1 percent of 
annual revenue for 97 percent (66) of the small entities sampled with 
revenue data available. This rule’s $943 monetized cost would repre
sent between 1 percent and 3 percent of annual revenue for the 
remaining 3 percent (2) of the small entities, as Table 7 illustrates. 
Finally, at the high range, this rule’s $9,022 monetized cost would 

36 One of the small entities sampled did not have revenue data available, so CBP excluded 
this entity from the revenue impact calculation. 
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represent less than 1 percent of the annual revenue for 66 percent 
(45) of the small entities sampled with revenue data available (see 
Table 8). The share of this rule’s $9,022 monetized cost on annual 
revenue would measure between: 1 percent and 3 percent for about 16 
percent (11) of the remaining small entities, 3 percent and 5 percent 
for 4 percent (3) of the small entities sampled, 5 percent and 10 
percent for 10 percent (7) percent of small entities sampled, and 10 
percent or more for 3 percent (2) of the small entities sampled (see 
Table 8). Note that because of the high cost of ACE system modifica
tions included in the high range cost estimate, only a nominal number 
of small claimants would likely incur this rule’s high annual cost of 
$9,022. Instead, most claimants would probably choose lower-cost 
options like purchasing add-on drawback software or hiring a cus
toms broker to meet this rule’s requirements that would have mini
mal impacts on their annual revenue, as assumed under the low- and 
medium-cost scenarios shown in Table 6 and Table 7. 

Under all three ranges, the share of this rule’s costs on the annual 
revenue of small entities is less than 1 percent for the vast majority 
of entities sampled. Small entities would experience an impact of 3 
percent or more only under the high cost range of $9,022. Assuming 
that the share of this rule’s total annualized cost to small entities is 
equal to the estimated share of drawback claimants affected by this 
rule over the 2018 to 2027 period of analysis (69 percent), the total 
annualized cost of this rule to all small entities would equal $5.0 
million under the primary estimation method. 

TABLE 6—COST IMPACTS AS A SHARE OF REVENUE FOR SMALL ENTITIES 

AFFECTED BY RULE FROM THE RANDOM SAMPLE—ASSUMING ANNUAL COST OF 

$154 PER UNIQUE DRAWBACK CLAIMANT 

Cost as a share of revenue range 
Number of 

small entities 
affected 

Percent of 
small entities 

affected 

0% ≤ Impact < 1% ............................................ 

1% ≤ Impact < 3% ............................................ 

3% ≤ Impact < 5% ............................................ 

5% ≤ Impact < 10% .......................................... 

10% or More...................................................... 

68 

0 

0 

0 

0 

100% 

0 

0 

0 

0 

Total ............................................................... 68 100 

Note: Estimates may not sum to total due to rounding. 
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TABLE 7—COST IMPACTS AS A SHARE OF REVENUE FOR SMALL ENTITIES
 

AFFECTED BY RULE FROM THE RANDOM SAMPLE-ASSUMING ANNUALIZED COST
 

OF $943 PER UNIQUE DRAWBACK CLAIMANT
 

Cost as a share of revenue range 
Number of 

small entities 
affected 

Percent of 
small entities 

affected 

0% ≤ Impact < 1% ............................................ 

1% ≤ Impact < 3% ............................................ 

3% ≤ Impact < 5% ............................................ 

5% ≤ Impact < 10% .......................................... 

10% or More...................................................... 

66 

2 

0 

0 

0 

97% 

3 

0 

0 

0 

Total ............................................................... 68 100 

Note: Estimates may not sum to total due to rounding. 

TABLE 8—COST IMPACTS AS A SHARE OF REVENUE FOR SMALL ENTITIES
 

AFFECTED BY RULE FROM THE RANDOM SAMPLE-ASSUMING ANNUALIZED COST
 

OF $9,022 PER UNIQUE DRAWBACK CLAIMANT
 

Cost as a share of revenue range 
Number of 

small entities 
affected 

Percent of 
small entities 

affected 

0% ≤ Impact < 1% ........................................... 

1% ≤ Impact < 3% ............................................ 

3% ≤ Impact < 5% ............................................ 

5% ≤ Impact < 10% .......................................... 

10% or More...................................................... 

45 

11 

3 

7 

2 

66 

16 

4 

10 

3 

Total ............................................................... 68 100 

Note: Estimates may not sum to total due to rounding. 

This rule would also result in benefits as well as net monetary 
transfers to drawback claimants. This rule would provide time and 
resource savings from forgone paper-based drawback claims, form 
submissions, and ruling and predetermination requests that offset 
some of the rule’s costs to small entities. CBP estimates that 2,849 
small paper-based drawback claimants (69 percent of the estimated 
4,129 total claimants) would enjoy $8 in cost savings for each paper 
claim avoided. These claimants would likely file an average of three 
drawback claims per year, at an annual cost saving of $24.37 CBP 
finds that all 6,844 small drawback claimants would save $17 in 

37 From 2018 to 2027, CBP projects under its primary estimation method that 4,129 unique 
trade members would file 101,642 drawback claims electronically instead of by paper as a 
result of this rule, averaging about 3 claims per unique trade member each year over the 
10-year period: 101,642 drawback claims filed electronically instead of by paper over 
10-year period/4,129 unique trade members = 25 (rounded) claims per unique trade member 
over the 10-year period; 25 claims over 10-year period/10 years = 3 (rounded) claims per 
unique trade member each year. 
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printing and mailing costs related to forgone CBP Form 7552 sub
missions beginning in 2019. Before 2019, the estimated 2,849 small 
paper-based claimants would not gain this benefit because they 
would still submit paper CBP Form 7552s. Based on the total number 
of CBP Form 7552s avoided over the period of analysis and the total 
number of unique drawback claimants, CBP estimates that each 
claimant would forgo about four CBP Form 7552 submissions each 
year of the analysis, saving a total of $68 per year.38 Lastly, only a 
small number of claimants would sustain benefits from forgone ruling 
and predetermination requests. CBP estimates that 645 requests 
would be avoided during the period of analysis due to the rule and 
assumes that each forgone request corresponds to a unique drawback 
claimant. By applying the previously discussed assumption that 69 
percent of drawback claimants affected by this rule over the 2018 to 
2027 period of analysis are small entities, CBP finds that 445 small 
drawback claimants would each save $189 in costs related to ruling 
and predeterminations requests. This would translate to about $19 
per year over the 10-year period of analysis. 

This rule’s share of net monetary transfers to small entities is 
unknown. This rule would introduce $35.3 million to $42.4 million in 
annualized net transfers from the U.S. Government to drawback 
claimants (using a 7 percent discount rate). These transfers would 
average between $3,600 and $4,300 per claimant based on the pro
jected 9,919 unique drawback claimants affected by this rule. Some 
small entities may receive more or less than this average, and poten
tially even negative net transfers if they make net payments to the 
U.S. Government. 

According to the results from this screening analysis, CBP believes 
that a substantial number of trade members who could be considered 
‘‘small’’ may be affected by this proposed rule.39 CBP cannot deter
mine whether the economic impact on these entities may be consid
ered significant under the RFA. For these reasons, CBP cannot cur
rently certify that the rule will not have a significant economic impact 
on a substantial number of small entities. CBP has prepared the 
following IRFA assessing the rule’s potential effect on small entities. 

38 From 2018 to 2027, CBP projects under its primary estimation method that 9,919 unique 
trade members would forgo 392,000 CBP Form 7552 submissions as a result of this rule, 
averaging about 4 forms per unique trade member each year over the 10-year period: 
392,000 CBP Form 7552 submissions forgone over 10-year period/9,919 unique trade mem
bers = 40 (rounded) forms per unique trade member over the 10-year period; 40 claims over 
10-year period/10 years = 4 (rounded) forms per unique trade member each year. 
39 SBA publishes small business size standards for a variety of, though not all, economic 
activities and industries. SBA does not explicitly define size standards for the importers, 
exporters, manufacturers, producers, and intermediate parties potentially affected by this 
rule. See 13 CFR 121.101–13 CFR 121.201 for information on SBA’s size standards. 
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CBP welcomes public comments on the data and findings included in 
this RFA analysis. Comments that will provide the most assistance to 
CBP will reference a specific portion of the RFA analysis, explain the 
reason for any recommended change, and include data, information, 
or authority that supports a recommended change. 

Initial Regulatory Flexibility Analysis 

This IRFA includes the following: 
1. A description of the reasons why the action by the agency is being 

considered; 
2. A succinct statement of the objectives of, and legal basis for, the 

proposed rule; 
3. A description—and, where feasible, an estimate of the 

number—of small entities to which the proposed rule would apply; 
4. A description of the projected reporting, recordkeeping, and other 

compliance requirements of the proposed rule, including an estimate 
of the classes of small entities that would be subject to the require
ment and the types of professional skills necessary for preparation of 
the report or record; 

5. An identification, to the extent practicable, of all relevant federal 
rules that may duplicate, overlap, or conflict with the proposed rule; 
and 

6. A description of any significant alternatives to the proposed rule 
which accomplish the stated objectives of applicable statutes and 
which minimize any significant economic impact of the proposed rule 
on small entities. 

1.	 A description of the reasons why the action by the agency 
is being considered. 

Section 906 of the Trade Facilitation and Trade Enforcement Act of 
2015 (P.L. 114–125) (TFTEA), signed into law on February 24, 2016, 
seeks to simplify and modernize the current drawback procedures 
through amendments to 19 U.S.C. 1313, the statute guiding CBP 
drawback regulations. Section 906(q) of TFTEA requires CBP to pro
mulgate regulations implementing these changes and allows for a 
one-year transition period (February 24, 2018–February 23, 2019) in 
which trade members can follow either the old drawback statute and 
corresponding regulations as written prior to TFTEA or the amended 
statute. 

To fulfill TFTEA’s requirements, CBP, through this rulemaking, 
proposes to add an entirely new part of drawback regulations in 
proposed 19 CFR part 190 that would replace the current drawback 
regulations contained in 19 CFR part 191. Proposed 19 CFR part 190 
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would directly reflect the following major amendments made by 
TFTEA, as well as another amendment required to protect U.S. 
Government revenue: (1) Require the electronic filing of drawback 
claims; (2) liberalize the standard for substituting merchandise for 
drawback; (3) generally require per-unit averaging calculation for 
substitution drawback; (4) generally require substitution drawback 
claims to be calculated on a ‘‘lesser of ’’ basis; (5) expand the scope of 
drawback refunds; (6) establish joint and several liability for draw
back claims; (7) modify the rulings process; (8) standardize the time-
frame for eligibility to claim drawback; (9) modify recordkeeping 
requirements; and (10) eliminate ‘‘double drawback’’ of excise taxes. 
The proposed rule would also make minor amendments to the draw
back regulations in accordance with TFTEA. 

2.	 A succinct statement of the objectives of, and legal basis 
for, the proposed rule. 

TFTEA requires CBP to prescribe drawback regulations in accor
dance with the new statute and allows for a one-year transition 
period in which trade members can follow either the old drawback 
statute and corresponding regulations as written prior to TFTEA or 
the amended statute until February 23, 2019. CBP proposes to imple
ment new drawback regulations consistent with TFTEA in 2018. 
These new regulations aim to modernize the current drawback pro
cess. 

3.	 A description—and, where feasible, an estimate of the 
number—of small entities to which the proposed rule 
would apply. 

As discussed in the screening analysis above, the proposed Mod
ernized Drawback rule would fundamentally change the drawback 
process and consequently affect all trade members eligible for draw
back (i.e., drawback claimants). These trade members can include 
importers, exporters, manufacturers, producers, and intermediate 
parties representing a diverse array of industries. CBP estimates 
that 69 percent of drawback claimants affected by this rule over the 
2018 to 2027 period of analysis, or 6,844 claimants, would be small 
entities. 
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4.	 A description of the projected reporting, recordkeeping, 
and other compliance requirements of the proposed rule, 
including an estimate of the classes of small entities that 
would be subject to the requirement and the types of 
professional skills necessary for preparation of the report 
or record. 

This rule proposes several new reporting, recordkeeping, and other 
compliance requirements for all drawback claimants, including those 
considered small. Among these changes, CBP proposes to require 
drawback claimants filing under the new drawback regulations out
lined in 19 CFR part 190 to: 

•	 Submit new data elements with their claims, including Form 
7551: Drawback Entry summary data at the line, rather than 
header, level; claimed merchandise data at the 10-digit HTSUS 
subheading level; line designations; and consistent units of mea
surement for claimed import, export, or destruction data begin
ning in 2018. 

•	 File their complete drawback claims electronically using ACE 
and DIS, thus not allowing for manual, paper-based claims.40 

•	 Submit additional data, including exported, destroyed, or sub
stituted merchandise values for substitution claims filed under 
19 U.S.C. 1313(b) and 19 U.S.C. 1313(j)(2); accounting method
ologies used for direct identification drawback claims (if appli
cable); unique identifiers linking imports to exports or destruc
tions; per-unit averages for substitution claims; and ‘‘lesser of ’’ 
rule calculations for substitution claims. 

Along with these reporting requirements, CBP would change the 
recordkeeping standards for all drawback claimants filing under the 
new regulations in 19 CFR part 190. Consistent with TFTEA, this 
rule would change the drawback recordkeeping timeframe for all 
drawback claimants from three years from CBP’s date of payment of 
the drawback claim to three years from the liquidation of the claim. 
CBP estimates that drawback claimants would generally have to 
retain records for one extra year with this rule’s new recordkeeping 
requirement than under the current three-year recordkeeping period, 
though some trade members may need to retain records for up to four 
more years under this rule.41 

40 Some drawback documentation constituting a complete drawback claim, such as privilege 
and ruling applications, would remain paper-based. 
41 Based on input from CBP and trade community representative. Sources: Email corre
spondence with CBP’s Office of Field Operations on April 5, 2017 and email correspondence 
with trade community representative on February 22, 2017. 

http:claims.40
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This rule would also require parties that split entry summary line 
items when transferring merchandise (transferors) to provide notifi
cation to the recipients (transferees) as to whether that merchandise 
is eligible for substitution or direct identification drawback. Notifica
tion of this designation from the transferor to the transferee must be 
documented in records, which may include records kept in the normal 
course of business. 

Furthermore, this rule would require all drawback claimants filing 
manufacturing drawback claims under the new regulations in 19 
CFR part 190 (which would account for about 20 percent of all claims 
filed with this rule) to maintain applicable BOMs and/or formula 
records42 identifying the imported and/or substituted merchandise 
and the exported or destroyed article(s) in their normal course of 
business. When filing a manufacturing drawback claim, trade mem
bers must also certify that they have these BOMs and/or formula 
records by checking a box on their electronic drawback claim, and 
provide the documentation to CBP upon request. 

5.	 An identification, to the extent practicable, of all relevant 
federal rules that may duplicate, overlap, or conflict with 
the proposed rule. 

CBP does not believe that any federal rule duplicates, overlaps, or 
conflicts with the proposed rule. 

6.	 A description of any significant alternatives to the 
proposed rule which accomplish the stated objectives of 
applicable statutes and which minimize any significant 
economic impact of the proposed rule on small entities. 

CBP considered two other alternatives in addition to the proposed 
rule. 

a.	 Alternative 1 

The first regulatory alternative CBP considered would implement 
all of the proposed rule’s changes in 2018 rather than in 2019, offering 
no transition period. With this alternative, paper-based filers must 
begin filing their drawback claims electronically in 2018, but they 
would receive the benefits of drawback modernization in 2018 and 
beyond. With this alternative, paper-based filers, including those 
considered small, would begin to incur electronic filing costs in 2018 
rather than 2019 like under the rule. This alternative would also lead 
to relatively more full desk reviews for claimants, including those 
considering small, than under the rule. Drawback claimants, includ

42 See 19 CFR 190.2. 
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ing those considered small, would sustain an annualized cost of $8.0 
million from this alternative under the primary estimation method, 
which is slightly higher than the proposed rule’s $7.6 million annu
alized cost to trade members (using a 7 percent discount rate). On a 
per-claimant basis, Alternative 1 would cost $810 annually over the 
period of analysis compared to the rule’s nearly $770 cost per unique 
claimant.43 Alternative 1 would also result in an annualized net 
transfer measuring between $42.8 million and $49.9 million from the 
U.S. Government to drawback claimants, which would average from 
$4,300 to $5,000 per unique claimant based on the 9,919 unique 
drawback claimants projected under this alternative (using a 7 per
cent discount rate). Like the proposed rule, Alternative 1 would in
troduce benefits to drawback claimants. These benefits to claimants, 
including those considered small, would be greater than the rule’s 
cost savings due to the relatively higher number of CBP Form 7552s 
(and corresponding time, printing, and mailing costs) avoided. CBP 
did not choose Alternative 1 because TFTEA statutorily allows a 
one-year transition period (February 24, 2018–February 23, 2019) in 
which drawback claimants can follow either the old drawback statute 
and corresponding regulations in 19 CFR part 191 as written prior to 
TFTEA or the amended statute.44 

b. Alternative 2 

The second regulatory alternative CBP considered would imple
ment all of the proposed rule’s changes, except it would not change 
the current regulatory standard for substituting merchandise for 
drawback (i.e., no implementation of Major Amendment 2). Under 
this alternative, CBP estimates that the number of substitution 
drawback claim submissions and the number of drawback claimants 
would be lower than under the proposed rule over the period of 
analysis because this alternative would offer relatively fewer new 
opportunities to claim drawback. In fact, drawback claims would 
measure about 548,000 from 2018 to 2027 under Alternative 2’s 
primary estimation method and the number of unique drawback 
claimants would equal approximately 9,017. Because of its narrower 
scope, Alternative 2 would introduce slightly lower costs to drawback 
claimants, including those considered small, than the proposed rule’s 
cost. In particular, claimants would incur relatively fewer full desk 
reviews and associated costs with this alternative. Drawback claim

43 $8,000,000/9,919 unique drawback claimants = $810 (rounded); $7,600,000/9,919 unique 
drawback claimants = $770 (rounded). 
44 See Section 906 of the Trade Facilitation and Trade Enforcement Act of 2015 (P.L. 
114–125). 

http:statute.44
http:claimant.43
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ants, including those considered small, would incur an annualized 
cost of $7.6 million from this alternative under the primary estima
tion method, compared to the proposed rule’s annualized cost of $7.6 
million (using a 7 percent discount rate). On a per-claimant basis, 
Alternative 2 would cost nearly $840 annually over the period of 
analysis, while the proposed rule would introduce an average cost of 
almost $770 cost per unique claimant.45 Alternative 2 would also 
result in annualized net transfers between $56.3 million and $63.4 
million from drawback claimants to the U.S. Government, which 
would average $6,200 to $7,000 per unique claimant based on the 
9,017 unique drawback claimants projected under this alternative 
(using a 7 percent discount rate). Like the proposed rule, Alternative 
2 would introduce benefits to drawback claimants. These benefits 
would be slightly lower than the rule’s benefits because drawback 
claimants would continue to submit ruling and predeterminations 
requests for substitution drawback claims with this alternative. CBP 
did not choose this Alternative 2 because TFTEA statutorily requires 
CBP to liberalize the standard for substituting merchandise for draw
back by generally basing it on goods classifiable under the same 
8-digit HTSUS (or Schedule B) subheading.46 

Conclusion 

In conclusion, because the proposed Modernized Drawback rule 
would presumably affect all drawback claimants, it would likely im
pact a substantial number of small entities in each industry submit
ting such claims. CBP cannot certify whether the rule’s (negative) 
impact on these small entities would be significant. CBP welcomes 
public comments on the data and findings included in this RFA 
analysis. Comments that will provide the most assistance to CBP will 
reference a specific portion of the RFA analysis, explain the reason for 
any recommended change, and include data, information, or author
ity that supports a recommended change. If CBP does not receive 
comments contradicting the RFA analysis findings, CBP may certify 
that this rule would not have a significant economic impact on a 
substantial number of small entities at the final rule stage. 

D. Paperwork Reduction Act 

In accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 
3507), an agency may not conduct, and a person is not required to 

45 $7,600,000/9,017 unique drawback claimants = $840 (rounded); $7,600,000/9,919 unique 
drawback claimants = $770 (rounded). 
46 See Section 906 of the Trade Facilitation and Trade Enforcement Act of 2015 (P.L. 
114–125). 

http:subheading.46
http:claimant.45


103 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

respond to, a collection of information unless the collection of infor
mation displays a valid control number assigned by OMB. The col
lections of information for this notice of proposed rulemaking are 
included in an existing collection for CBP Forms 7551, 7552, and 7553 
(OMB control number 1651–0075). 

This rule proposes, among other things, to eliminate the submission 
requirement for CBP Form 7552 for drawback claimants who file 
electronically under the new, proposed drawback regulations in 19 
CFR part 190. Drawback claimants filing by paper under the current 
drawback regulations in 19 CFR part 191 would still be required to 
submit the paper CBP Form 7552 until this rule’s requirements 
become mandatory in 2019. Based on this change, CBP estimates a 
decrease in CBP Form 7552 responses and burden hours. Addition
ally, CBP Form 7551 has a decrease in burden hours based on 
changes in the agency estimate. CBP will submit to OMB for review 
the following adjustments to the previously approved Information 
Collection under OMB control number 1651–0075 to account for the 
changes proposed in this rule. Furthermore, CBP expects to submit a 
request to eliminate CBP Form 7552 to OMB in 2019 prior to this 
rule’s mandatory requirement date. 

CBP Form 7551, Drawback Entry (reduction in burden hours due to 
change in agency estimate) 

Estimated Number of Respondents: 2,516 

Estimated Number of Responses per Respondent: 22.2 

Estimated Number of Total Annual Responses: 55,772 

Estimated Time per Response: 35 minutes 

Estimated Total Annual Burden Hours: 32,532 

CBP Form 7552, Delivery Certificate for Drawback (reduction in 
burden hours due to regulation) 

Estimated Number of Respondents: 400 

Estimated Number of Responses per Respondent: 20 

Estimated Number of Total Annual Responses: 8,000 

Estimated Time per Response: 33 minutes 

Estimated Total Annual Burden Hours: 4,400 

CBP Form 7553, Notice of Intent to Export, Destroy or Return 
Merchandise for Purposes of Drawback (no change) 

Estimated Number of Respondents: 150
 

Estimated Number of Responses per Respondent: 20
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Estimated Number of Total Annual Responses: 3,000 

Estimated Time per Response: 33 minutes 

Estimated Total Annual Burden Hours: 1,650 

V. Proposed Effective/Applicability Dates 

To allow stakeholders immediate benefit from these proposed regu
lations (see 5 U.S.C. 553(d) and 808), they are proposed to be effective 
upon publication of a rule adopting them as final, except that the 
regulations proposed in §§ 190.22(a)(1)(C), 190.32(b)(3), 191.22(a), 
191.32(b)(4), and 191.171(d) regarding the drawback of excise taxes 
are proposed to become applicable for drawback claims filed on or 
after 60 days from the date of publication of the final rule. 

CBP and Treasury invite interested members of the public to com
ment on these proposed effective and applicability dates. 

VI. Signing Authority 

This proposed regulation is being issued in accordance with 19 CFR 
0.1(a)(1) pertaining to the authority of the Secretary of the Treasury 
(or that of his or her delegate) to approve regulations pertaining to 
certain customs revenue functions. 

List of Subjects 

19 CFR Part 113 

Bonds, Copyrights, Counterfeit goods, Customs duties and inspec
tion, Imports, Reporting and recordkeeping requirements, Restricted 
merchandise, Seizures and forfeitures. 

19 CFR Part 181 

Administrative practice and procedure, Canada, Customs duties 
and inspection, Exports, Mexico, Reporting and recordkeeping re
quirements, Trade agreements. 

19 CFR Part 190 

Alcohol and alcoholic beverages, Claims, Customs duties and in
spection, Exports, Foreign trade zones, Guantanamo Bay Naval Sta
tion, Cuba, Packaging and containers, Reporting and recordkeeping 
requirements, Trade agreements. 
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19 CFR Part 191 

Alcohol and alcoholic beverages, Claims, Customs duties and in
spection, Exports, Foreign trade zones, Guantanamo Bay Naval Sta
tion, Cuba, Packaging and containers, Reporting and recordkeeping 
requirements, Trade agreements. 

Proposed Amendments to the Regulations 

For the reasons given above, it is proposed to amend 19 CFR 
chapter I as set forth below: 

PART 113—CUSTOMS BONDS 

■ 1. The general authority citations for part 113 continue and the 
specific authority for § 113.62 is added in numerical order to read as 
follows: 

Authority: 19 U.S.C. 66, 1623, 1624. 

* * * * * * 

Section 113.62 is also issued under 19 U.S.C. 1313(k). 

* * * * * * 

■ 2. In § 113.62, redesignate paragraphs (m) and (n) as paragraphs 
(o) and (p) and add paragraphs (a)(4) and (m) to read as follows: 

§ 113.62 Basic importation and entry bond conditions. 

* * * * * 

(a) * * * 
(4) If a person who is not the principal makes a drawback claim 

with respect to merchandise imported by the principal (see part 190 
of this chapter), the principal and surety (jointly and severally) agree 
to pay, as demanded by CBP, any erroneous drawback payment in an 
amount not to exceed the lesser of: 

(i) The amount of duties, taxes, and fees that the person claimed 
with respect to the imported merchandise; or 

(ii) The amount of duties, taxes, and fees that the importer autho
rized the other person to claim with respect to the imported merchan
dise. 

(iii) The amount of the erroneous drawback payment. 

* * * * * 

(m) Agreement to comply with CBP regulations applicable to sub
stitution drawback claims. In the case of imported merchandise that 
is subject to internal revenue tax imposed under the Internal Rev



106 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

enue Code of 1986, as amended (IRC), the principal agrees not to file, 
or to transfer to a successor the right to file, a substitution drawback 
claim involving such tax if the substituted merchandise has been, or 
will be, the subject of a removal from bonded premises without pay
ment of tax, or the subject of a claim for refund or drawback of tax, 
under any provision of the IRC. 

* * * * * 

PART 181—NORTH AMERICAN FREE TRADE AGREEMENT 

■ 3. The general authority citations for part 181 continue to read as 
follows: 

Authority: 19 U.S.C. 66, 1202 (General Note 3(i), Harmonized 
Tariff Schedule of the United States), 1624, 3314; 

* * * * * 

§ § 181.45, 181.46, 181.47, 181.49, and 181.50 [Amended] 

■ 4. In the table below, for each section indicated in the left column, 
remove the words indicated in the middle column, and add, in their 
place, the words indicated in the right column. 

Section Remove Add 

181.45(b)(2)(i)(B). § 191.14 of this chapter, as pro
vided therein................................ 

§§ 190.14 or 191.14 of this 
chapter, as appropriate. 

181.45(c) ............. Such a good must be returned to 
Customs custody for exporta
tion under Customs supervision 
within three years after the re
lease from Customs custody. 

Such a good must be exported 
or destroyed within the statu
tory 5-year time period and in 
compliance with the require
ments set forth in subpart D 
of part 190 of this chapter or 
within the 3-year time period 
and in compliance with the 
requirements set forth in sub
part D of part 191 of this 
chapter, as applicable. 

181.46(b)............. (see § 191.141(b)(3) (ii) and (iii) of 
this chapter) ................................ 

(see §§ 190.35 or 191.35 of this 
chapter, as appropriate). 

181.47(a)............. part 191 of this chapter; ................ part 190 or 191 of this chapter, 
as appropriate 

181.49 ................ (see § 191.15 (see also §§ 
191.26(f), 191.38, 191.175(c)) of 
this chapter). 

(see § 190.15 (see also §§ 
190.26(f), 190.38, 190.175(c)) 
or § 191.15 (see also §§ 
191.26(f), 191.38, 191.175(c)) 
of this chapter, as appropri
ate) 

181.50(a)............. subpart G of part 190 of this chap
ter ................................................. 

subpart H of part 190 or sub
part H of part 191 of this 
chapter, as appropriate 

181.50(c) ............. § 191.92 of this chapter ................ §§ 190.92 or 191.92 of this 
chapter, as appropriate. 

■ 5. Add part 190 to read as follows: 
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PART 190—MODERNIZED DRAWBACK 

Sec. 

190.0 Scope.
 

190.0a Claims filed under NAFTA.
 

Subpart A—General Provisions 

190.1	 Authority of the Commissioner of CBP.
 

190.2	 Definitions.
 

190.3	 Duties, taxes, and fees subject or not subject to drawback.
 

190.4	 Merchandise in which a U.S. Government interest exists.
 

190.5	 Guantanamo Bay, insular possessions, trust territories.
 

190.6	 Authority to sign drawback documents.
 

190.7	 General manufacturing drawback ruling.
 

190.8	 Specific manufacturing drawback ruling.
 

190.9	 Agency.
 

190.10	 Transfer of merchandise.
 

190.11	 Valuation of merchandise.
 

190.12	 Claim filed under incorrect provision.
 

190.13	 Packaging materials.
 

190.14	 Identification of merchandise or articles by accounting method.
 

190.15	 Recordkeeping.
 

Subpart B—Manufacturing Drawback 

190.21	 Direct identification drawback.
 

190.22	 Substitution drawback.
 

190.23	 Methods and requirements for claiming drawback.
 

190.24	 Transfer of merchandise.
 

190.25	 Destruction under CBP supervision.
 

190.26	 Recordkeeping for manufacturing drawback.
 

190.27	 Time limitations.
 

190.28	 Person entitled to claim manufacturing drawback.
 

Subpart C—Unused Merchandise Drawback 

190.31	 Direct identification drawback.
 

190.32	 Substitution unused merchandise drawback.
 

190.33	 Person entitled to claim unused merchandise drawback.
 

190.34	 Transfer of merchandise.
 

190.35	 Notice of intent to export; examination of merchandise.
 

190.36	 Failure to file Notice of Intent to Export, Destroy, or Return
 
Merchandise for Purposes of Drawback.
 

190.37	 Destruction under CBP supervision.
 

190.38	 Recordkeeping for unused merchandise drawback.
 

Subpart D—Rejected Merchandise 

190.41	 Rejected merchandise drawback.
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190.42 Procedures and supporting documentation.
 

190.43 Unused merchandise claim.
 

190.44 [Reserved]
 

190.45 Returned retail merchandise.
 

Subpart E—Completion of Drawback Claims 

190.51 Completion of drawback claims.
 

190.52 Rejecting, perfecting or amending claims.
 

190.53 Restructuring of claims.
 

Subpart F—Verification of Claims 

190.61 Verification of drawback claims.
 

190.62 Penalties.
 

190.63 Liability for drawback claims.
 

Subpart G—Exportation and Destruction 

190.71 Drawback on articles destroyed under CBP supervision.
 

190.72 Exportation procedures.
 

190.73 Electronic proof of exportation.
 

190.74 Exportation by mail.
 

190.75 Exportation by the Government.
 

190.76 [Reserved]
 

Subpart H—Liquidation and Protest of Drawback Entries 

190.81 Liquidation.
 

190.82 Person entitled to claim drawback.
 

190.83 Person entitled to receive payment.
 

190.84 Protests.
 

Subpart I—Waiver of Prior Notice of Intent To Export; Accelerated 
Payment of Drawback 

190.91 Waiver of prior notice of intent to export.
 

190.92 Accelerated payment.
 

190.93 Combined applications.
 

Subpart J—Internal Revenue Tax on Flavoring Extracts and Medicinal 
or Toilet Preparations Including Perfumery) Manufactured From 
Domestic Tax-Paid Alcohol 

190.101 Drawback allowance.
 

190.102 Procedure.
 

190.103 Additional requirements.
 

190.104 Alcohol and Tobacco Tax and Trade Bureau certificates.
 

190.105 Liquidation.
 

190.106 Amount of drawback.
 

Subpart K—Supplies for Certain Vessels and Aircraft 

190.111 Drawback allowance.
 

190.112 Procedure.
 

Subpart L—Meats Cured With Imported Salt 
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190.121 Drawback allowance.
 

190.122 Procedure.
 

190.123 Refund of duties.
 

Subpart M—Materials for Construction and Equipment of Vessels and 
Aircraft Built for Foreign Ownership and Account 

190.131 Drawback allowance.
 

190.132 Procedure.
 

190.133 Explanation of terms.
 

Subpart N—Foreign-Built Jet Aircraft Engines Processed in the 
United States 

190.141 Drawback allowance.
 

190.142 Procedure.
 

190.143 Drawback entry.
 

190.144 Refund of duties.
 

Subpart O—Merchandise Exported From Continuous CBP Custody 

190.151 Drawback allowance.
 

190.152 Merchandise released from CBP custody.
 

190.153 Continuous CBP custody.
 

190.154 Filing the entry.
 

190.155 Merchandise withdrawn from warehouse for exportation.
 

190.156 Bill of lading.
 

190.157 [Reserved]
 

190.158 Procedures.
 

190.159 Amount of drawback.
 

Subpart P—Distilled Spirits, Wines, or Beer Which Are 
Unmerchantable or Do Not Conform to Sample or Specifications 

190.161 Refund of taxes.
 

190.162 Procedure.
 

190.163 Documentation.
 

190.164 Return to CBP custody.
 

190.165 No exportation by mail.
 

190.166 Destruction of merchandise.
 

190.167 Liquidation.
 

190.168 [Reserved]
 

Subpart Q—Substitution of Finished Petroleum Derivatives 

190.171 General; drawback allowance.
 

190.172 Definitions.
 

190.173 Imported duty-paid derivatives (no manufacture).
 

190.174 Derivatives manufactured under 19 U.S.C. 1313(a) or (b).
 

190.175 Drawback claimant; maintenance of records.
 

190.176 Procedures for claims filed under 19 U.S.C. 1313(p).
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Subpart R—Merchandise Transferred to a Foreign Trade Zone From
 
Customs Territory
 

190.181	 Drawback allowance. 

190.182	 Zone-restricted merchandise. 

190.183	 Articles manufactured or produced in the United States. 

190.184	 Merchandise transferred from continuous CBP custody. 

190.185	 Unused merchandise drawback and merchandise not conforming to 
sample or specification, shipped without consent of the consignee, 
found to be defective as of the time of importation, or returned after 
retail sale. 

190.186	 Person entitled to claim drawback. 

Subpart S—Drawback Compliance Program 

190.191	 Purpose. 

190.192	 Certification for compliance program. 

190.193	 Application procedure for compliance program. 

190.194	 Action on application to participate in compliance program. 

190.195	 Combined application for certification in drawback compliance
 
program and waiver of prior notice and/or approval of accelerated
 
payment of drawback.
 

Appendix A to Part 190—General Manufacturing Drawback Rulings 

Appendix B to Part 190—Sample Formats For Applications For Specific
 
Manufacturing Drawback Rulings
 

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 3(i), 
Harmonized Tariff Schedule of the United States), 1313, 1624; §§ 
190.2, 190.10, 190.15, 190.23, 190.38, 190.51 issued under 19 U.S.C. 
1508; § 190.84 also issued under 19 U.S.C. 1514; §§ 190.111, 190.112 
also issued under 19 U.S.C. 1309; §§ 190.151(a)(1), 190.153, 190.157, 
190.159 also issued under 19 U.S.C. 1557; §§ 190.182–190.186 also 
issued under 19 U.S.C. 81c; §§ 190.191–190.195 also issued under 19 
U.S.C. 1593a. 

§ 190.0 Scope. 
This part sets forth general provisions applicable to all drawback 

claims and specialized provisions applicable to specific types of draw
back claims filed under 19 U.S.C. 1313, as amended. For drawback 
claims and specialized provisions applicable to specific types of draw
back claims filed pursuant to 19 U.S.C. 1313, as it was in effect on or 
before February 24, 2016, please see part 191 of this title. Additional 
drawback provisions relating to the North American Free Trade 
Agreement (NAFTA) are contained in subpart E of part 181 of this 
chapter. 

§ 190.0a Claims filed under NAFTA. 
Claims for drawback filed under the provisions of part 181 of this 

chapter must be filed separately from claims filed under the provi
sions of this part. 
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Subpart A—General Provisions 

§ 190.1 Authority of the Commissioner of CBP. 
Pursuant to DHS Delegation number 7010.3, the Commissioner of 

CBP has the authority to prescribe, and pursuant to Treasury Order 
No. 100–16 (set forth in the appendix to part 0 of this chapter), the 
Secretary of the Treasury has the sole authority to approve, rules and 
regulations regarding drawback. 

§ 190.2 Definitions. 
For the purposes of this part: 
Abstract. Abstract means the summary of the actual production 

records of the manufacturer. 
Act. Act, unless indicated otherwise, means the Tariff Act of 1930, 

as amended. 
Bill of materials. Bill of materials refers to a record that identifies 

each component incorporated into a manufactured or produced ar
ticle. This may include a record kept in the normal course of business. 

Designated merchandise. Designated merchandise means either eli
gible imported duty-paid merchandise or drawback products selected 
by the drawback claimant as the basis for a drawback claim under 19 
U.S.C. 1313(b) or (j)(2), as applicable, or qualified articles selected by 
the claimant as the basis for drawback under 19 U.S.C. 1313(p). 

Destruction. Destruction means the destruction of articles or mer
chandise to the extent that they have no commercial value. For 
purposes of 19 U.S.C. 1313(a), (b), (c), and (j), destruction also in
cludes a process by which materials are recovered from imported 
merchandise or from an article manufactured from imported mer
chandise, as provided for in 19 U.S.C. 1313(x). 

Direct identification drawback. Direct identification drawback in
cludes drawback authorized pursuant to section 313(j)(1) of the Act, 
as amended (19 U.S.C. 1313(j)(1)), on imported merchandise ex
ported, or destroyed under CBP supervision, without having been 
used in the United States (see also sections 313(c), (e), (f), (g), (h), and 
(q)). Direct identification is involved in manufacturing drawback pur
suant to section 313(a) of the Act, as amended (19 U.S.C. 1313(a)), on 
imported merchandise used to manufacture or produce an article 
which is either exported or destroyed. Merchandise or articles may be 
identified for purposes of direct identification drawback by use of the 
accounting methods provided for in § 190.14. 

Document. In this part, document has its normal meaning and 
includes information input to and contained within an electronic data 
field, and electronic versions of hard-copy documents. 
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Drawback. Drawback, as authorized under 19 U.S.C. 1313, means 
the refund or remission, in whole or in part, of the duties, taxes, 
and/or fees paid on merchandise which were imposed under Federal 
law. It includes drawback paid upon the entry or importation of the 
imported merchandise and the refund or remission of internal rev
enue taxes paid on domestic alcohol as prescribed in 19 U.S.C. 
1313(d) (see also § 190.3). 

Drawback claim. Drawback claim means the drawback entry and 
related documents required by regulation which together constitute 
the request for drawback payment. All drawback claims must be filed 
electronically through a CBP-authorized EDI system. 

Drawback entry. Drawback entry means the document containing a 
description of, and other required information concerning, the ex
ported or destroyed article upon which a drawback claim is based and 
the designated imported merchandise for which drawback of the 
duties, taxes, and fees paid upon importation is claimed. Drawback 
entries must be filed electronically. 

Drawback office. Drawback office means any of the locations where 
drawback claims and related applications or requests may be submit
ted. CBP may, in its discretion, transfer or share work between the 
different drawback offices even though that the submission may have 
been to a particular office. 

Drawback product. A drawback product means a finished or par
tially finished product manufactured in the United States under the 
procedures in this part for manufacturing drawback. A drawback 
product may be exported, or destroyed under CBP supervision with a 
claim for drawback, or it may be used in the further manufacture of 
other drawback products by manufacturers or producers operating 
under the procedures in this part for manufacturing drawback, in 
which case drawback may be claimed upon exportation or destruction 
of the ultimate product. Products manufactured or produced from 
substituted merchandise (imported or domestic) also become ‘‘draw
back products’’ when applicable substitution requirements of the Act 
are met. For purposes of section 313(b) of the Act, as amended (19 
U.S.C. 1313(b)), drawback products may be designated as the basis 
for drawback or deemed to be substituted merchandise (see 19 U.S.C. 
1313(b)). For a drawback product to be designated as the basis for a 
drawback claim, any transfer of the product must be properly docu
mented (see § 190.24). 

Exportation. Exportation means the severance of goods from the 
mass of goods belonging to this country, with the intention of uniting 
them with the mass of goods belonging to some foreign country. An 
exportation may be deemed to have occurred when goods subject to 
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drawback are admitted into a foreign trade zone in zone-restricted 
status, or are laden upon qualifying aircraft or vessels as aircraft or 
vessel supplies in accordance with section 309(b) of the Act, as 
amended (19 U.S.C. 1309(b)) (see §§ 10.59 through 10.65 of this 
chapter). 

Exporter. Exporter means that person who, as the principal party in 
interest in the export transaction, has the power and responsibility 
for determining and controlling the sending of the items out of the 
United States. In the case of ‘‘deemed exportations’’ (see definition of 
exportation in this section), exporter means that person who, as the 
principal party in interest in the transaction deemed to be an expor
tation, has the power and responsibility for determining and control
ling the transaction. In the case of aircraft or vessel supplies under 19 
U.S.C. 1309(b), exporter means the party who has the power and 
responsibility for lading supplies on the qualifying aircraft or vessel. 

Filing. Filing means the electronic delivery to CBP of any document 
or documentation, as provided for in this part. 

Formula. Formula refers to records that identify the quantity of 
each element, material, chemical, mixture, or other substance incor
porated into a manufactured article. This includes records kept in the 
normal course of business. 

Fungible merchandise or articles. Fungible merchandise or articles 
means merchandise or articles which for commercial purposes are 
identical and interchangeable in all situations. 

General manufacturing drawback ruling. A general manufacturing 
drawback ruling means a description of a manufacturing or produc
tion operation for drawback and the regulatory requirements and 
interpretations applicable to that operation (see § 190.7). 

Intermediate party. Intermediate party means any party in the 
chain of commerce leading to the exporter from the importer and who 
has acquired, purchased, or possessed the imported merchandise (or 
any intermediate or finished article, in the case of manufacturing 
drawback) as allowed under the applicable regulations for the type of 
drawback claimed, which authorize the transfer of the imported or 
other drawback eligible merchandise by that intermediate party to 
another party. 

Manufacture or production. Manufacture or production means a 
process, including, but not limited to, an assembly, by which mer
chandise is either made into a new and different article having a 
distinctive name, character or use; or is made fit for a particular use 
even though it is not made into a new and different article. 
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Multiple products. Multiple products mean two or more products 
produced concurrently by a manufacture or production operation or 
operations. 

Per unit averaging. Per unit averaging means the equal apportion
ment of the amount of duties, taxes, and fees eligible for drawback for 
all units covered by a single line item on an entry summary to each 
unit of merchandise (and is required for certain substitution draw
back claims) (see § 190.51(b)). The value of the imported merchandise 
for which a claim is approved may not exceed the total value of the 
exported merchandise which forms the basis for the claim (‘‘lesser of ’’ 
rule) (see § 190.22(a)(1)(ii) and 190.32(b)). 

Possession. Possession, for purposes of substitution unused mer
chandise drawback (19 U.S.C. 1313(j)(2)), means physical or opera
tional control of the merchandise, including ownership while in bail
ment, in leased facilities, in transit to, or in any other manner under 
the operational control of, the party claiming drawback. 

Records. Records include, but are not limited to, written or elec
tronic business records, statements, declarations, documents and 
electronically generated or machine readable data which pertain to a 
drawback claim or to the information contained in the records re
quired by Chapter 4 of Title 19, United States Code, in connection 
with the filing of a drawback claim and which may include records 
normally kept in the ordinary course of business (see 19 U.S.C. 1508). 

Relative value. Relative value means, except for purposes of § 
190.51(b), the value of a product divided by the total value of all 
products which are necessarily manufactured or produced concur
rently in the same operation. Relative value is based on the market 
value, or other value approved by CBP, of each such product deter
mined as of the time it is first separated in the manufacturing or 
production process. Market value is generally measured by the sell
ing price, not including any packaging, transportation, or other iden
tifiable costs, which accrue after the product itself is processed. Draw
back must be apportioned to each such product based on its relative 
value at the time of separation. 

Schedule. A schedule means a document filed by a drawback claim
ant, under section 313(a) or (b), as amended (19 U.S.C. 1313(a) or (b)), 
showing the quantity of imported or substituted merchandise used in 
or appearing in each article exported or destroyed that justifies a 
claim for drawback. 

Schedule B. Schedule B means the Department of Commerce 
Schedule B, Statistical Classification of Domestic and Foreign Com
modities Exported from the United States. 
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Sought chemical element. A sought chemical element, under section 
313(b), means an element listed in the Periodic Table of Elements 
that is imported into the United States or a chemical compound (a 
distinct substance formed by a chemical union of two or more ele
ments in definite proportion by weight) consisting of those elements, 
either separately in elemental form or contained in source material. 

Specific manufacturing drawback ruling. A specific manufacturing 
drawback ruling means a letter of approval (or its electronic equiva
lent) issued by CBP Headquarters in response to an application filed 
by a manufacturer or producer for a ruling on a specific manufactur
ing or production operation for drawback, as described in the format 
in Appendix B of this part. Synopses of approved specific manufac
turing drawback rulings are published in the Customs Bulletin with 
each synopsis being published under an identifying CBP Decision. 
Specific manufacturing drawback rulings are subject to the provi
sions in part 177 of this chapter. 

Substituted merchandise or articles. Substituted merchandise or 
articles means merchandise or articles that may be substituted as 
follows: 

(1) For manufacturing drawback pursuant to section 1313(b), sub
stituted merchandise must be classifiable under the same 8-digit 
HTSUS subheading number as the imported designated merchan
dise; 

(2) For direct identification drawback pursuant to section 
1313(c)(2), substituted merchandise must be classifiable under the 
same 8-digit HTSUS subheading number and have the same specific 
product identifier (such as part number, SKU, or product code) as the 
imported designated merchandise; 

(3) For direct identification drawback pursuant to section 
1313(j)(2), substituted merchandise must be classifiable under the 
same 8-digit HTSUS subheading number as the imported designated 
merchandise except for wine which may also qualify pursuant to § 
190.32(d), but when the 8- digit HTSUS subheading number under 
which the imported merchandise is classified begins with the term 
‘‘other,’’ then the other merchandise may be substituted for imported 
merchandise for drawback purposes if the other merchandise and 
such imported merchandise are classifiable under the same 10-digit 
HTSUS statistical reporting number and the article description for 
that 10-digit HTSUS statistical reporting number does not begin with 
the term ‘‘other’’; and 

(4) For substitution drawback of finished petroleum derivatives 
pursuant to section 1313(p), a substituted article must be of the same 
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kind and quality as the qualified article for which it is substituted, 
that is, the articles must be commercially interchangeable or de
scribed in the same 8-digit HTSUS subheading number (see § 
190.172(b)). 

Verification. Verification means the examination of any and all re
cords, maintained by the claimant, or any party involved in the 
drawback process, which are required by the appropriate CBP officer 
to render a meaningful recommendation concerning the drawback 
claimant’s conformity to the law and regulations and the determina
tion of supportability, correctness, and validity of the specific claim or 
groups of claims being verified. 

Wine. Wine, for purposes of substitution unused merchandise draw
back under 19 U.S.C. 1313(j)(2) and pursuant to the alternative 
standard for substitution (see 19 CFR 190.32(d)), refers to table wine. 
Consistent with Alcohol and Tobacco Tax and Trade Bureau (TTB) 
regulations, table wine is a ‘‘Class 1 grape wine’’ that satisfies the 
requirements of 27 CFR 4.21(a)(1) and having an alcoholic content 
not in excess of 14 percent by volume pursuant to 27 CFR 4.21(a)(2)). 

§ 190.3 Duties, taxes, and fees subject or not subject to 
drawback. 

(a) Drawback is allowable pursuant to 19 U.S.C. 1313 of on duties, 
taxes, and fees paid on imported merchandise which were imposed 
under Federal law upon entry or importation, including: 

(1) Ordinary customs duties, including: 
(i) Duties paid on an entry, or withdrawal from warehouse, for 

consumption for which liquidation has become final; 
(ii) Estimated duties paid on an entry, or withdrawal from ware

house, for consumption, for which liquidation has not become final, 
subject to the conditions and requirements of § 190.81(b); and 

(iii) Tenders of duties after liquidation of the entry, or withdrawal 
from warehouse, for consumption for which the duties are paid, sub
ject to the conditions and requirements of § 190.81(c), including: 

(A) Voluntary tenders (for purposes of this section, a ‘‘voluntary 
tender’’ is a payment of duties on imported merchandise in excess of 
duties included in the liquidation of the entry, or withdrawal from 
warehouse, for consumption, provided that the liquidation has be
come final and that the other conditions of this section and § 190.81 
are met); 

(B) Tenders of duties in connection with notices of prior disclosure 
under 19 U.S.C. 1592(c)(4); and 

(C) Duties restored under 19 U.S.C. 1592(d). 
(2) Marking duties assessed under section 304(c), Tariff Act of 1930, 

as amended (19 U.S.C. 1304(c)); 
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(3) Internal revenue taxes which attach upon importation (see § 
101.1 of this chapter); 

(4) Merchandise processing fees (see § 24.23 of this chapter); and 
(5) Harbor maintenance taxes (see § 24.24 of this chapter). 
(b) Drawback is not allowable on antidumping and countervailing 

duties which were imposed on any merchandise entered, or with
drawn from warehouse, for consumption (see 19 U.S.C. 1677h). 

(c) Drawback is not allowed when the identified merchandise, the 
designated imported merchandise, or the substituted merchandise 
(when applicable), consists of an agricultural product which is duty-
paid at the over-quota rate of duty established under a tariff-rate 
quota, except that: 

(1) Agricultural products as described in this paragraph are eligible 
for drawback under 19 U.S.C. 1313(j)(1); and 

(2) Tobacco otherwise meeting the description of agricultural prod
ucts in this paragraph is eligible for drawback under 19 U.S.C. 
1313(j)(1) or 19 U.S.C. 1313(a). 

§ 190.4 Merchandise in which a U.S. Government interest 
exists. 

(a) Restricted meaning of Government. A U.S. Government instru
mentality operating with nonappropriated funds is considered a Gov
ernment entity within the meaning of this section. 

(b) Allowance of drawback. If the merchandise is sold to the U.S. 
Government, drawback will be available only to the: 

(1) Department, branch, agency, or instrumentality of the U.S. 
Government which purchased it; or 

(2) Supplier, or any of the parties specified in § 190.82, provided the 
claim is supported by documentation signed by a proper officer of the 
department, branch, agency, or instrumentality concerned certifying 
that the right to drawback was reserved by the supplier or other 
parties with the knowledge and consent of the department, branch, 
agency, or instrumentality. 

(c) Bond. No bond will be required when a U.S. Government entity 
claims drawback. 

§ 190.5 Guantanamo Bay, insular possessions, trust territories. 
Guantanamo Bay Naval Station is considered foreign territory for 

drawback purposes and, accordingly, drawback may be permitted on 
articles shipped there from the customs territory of the United States. 
Drawback is not allowed, except on claims made under 19 U.S.C. 
1313(j)(1), on articles shipped from the customs territory of the 
United States to the U.S. Virgin Islands, American Samoa, Wake 
Island, Midway Islands, Kingman Reef, Guam, Canton Island, En
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derbury Island, Johnston Island, or Palmyra Island. See 19 U.S.C. 
1313(y). Puerto Rico, which is part of the customs territory of the 
United States, is not considered foreign territory for drawback pur
poses and, accordingly, drawback may not be permitted on articles 
shipped there from elsewhere in the customs territory of the United 
States. For refunds of duties, taxes, or fees paid on merchandise 
imported into Puerto Rico and exported outside of the customs terri
tory of the United States, claims must be filed separately from other 
claims filed under the provisions of this part. 

§ 190.6 Authority to sign or electronically certify drawback 
documents. 

(a) Documents listed in paragraph (b) of this section must be signed 
or electronically certified only by one of the following: 

(1) The president, a vice president, secretary, treasurer, or any 
other employee legally authorized to bind the corporation; 

(2) A full partner of a partnership; 
(3) The owner of a sole proprietorship; 
(4) Any employee of the business entity with a power of attorney; 
(5) An individual acting on his or her own behalf; or 
(6) A licensed customs broker with a power of attorney to sign the 

applicable drawback document. 
(b) The following documents require execution in accordance with 

paragraph (a) of this section: 
(1) Drawback entries; 
(2) Notices of Intent to Export, Destroy, or Return Merchandise for 

Purposes of Drawback; 
(3) Certifications of exporters on bills of lading or evidence of ex

portation (see §§ 190.28 and 190.82); and 
(4) Abstracts, schedules and extracts from monthly abstracts, and 

bills of materials and formulas, if not included as part of a drawback 
claim. 

(c) The following documents (see also part 177 of this chapter) may 
be executed by one of the persons described in paragraph (a) of this 
section or by any other individual legally authorized to bind the 
person (or entity) for whom the document is executed: 

(1) A letter of notification of intent to operate under a general 
manufacturing drawback ruling under § 190.7; 

(2) An application for a specific manufacturing drawback ruling 
under § 190.8; 

(3) An application for waiver of prior notice under § 190.91; 
(4) An application for approval of accelerated payment of drawback 

under § 190.92; and 
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(5) An application for certification in the Drawback Compliance 
Program under § 190.193. 

§ 190.7 General manufacturing drawback ruling. 
(a) Purpose; eligibility. General manufacturing drawback rulings 

are designed to simplify drawback for certain common manufacturing 
operations but do not preclude or limit the use of applications for 
specific manufacturing drawback rulings (see § 190.8). A manufac
turer or producer engaged in an operation that falls within a pub
lished general manufacturing drawback ruling may submit a letter of 
notification of intent to operate under that general ruling. Where a 
separately-incorporated subsidiary of a parent corporation is engaged 
in manufacture or production for drawback, the subsidiary is the 
proper party to submit the letter of notification, and cannot operate 
under a letter of notification submitted by the parent corporation. 

(b) Procedures—(1) Publication. General manufacturing drawback 
rulings are contained in Appendix A to this part. As deemed necessary 
by CBP, new general manufacturing drawback rulings will be issued 
as CBP Decisions and added to the appendix thereafter. 

(2) Submission. Letters of notification of intent to operate under a 
general manufacturing drawback ruling must be submitted to any 
drawback office where drawback entries will be filed, concurrent with 
or prior to filing a claim, provided that the general manufacturing 
drawback ruling will be followed without variation. If there is any 
variation from the general manufacturing drawback ruling, the 
manufacturer or producer must apply for a specific manufacturing 
drawback ruling under § 190.8. 

(3) Information required. Each manufacturer or producer submit
ting a letter of notification of intent to operate under a general 
manufacturing drawback ruling under this section must provide the 
following specific detailed information: 

(i) Name and address of manufacturer or producer (if the manufac
turer or producer is a separately-incorporated subsidiary of a corpo
ration, the subsidiary corporation must submit a letter of notification 
in its own name); 

(ii) In the case of a business entity, the names of the persons listed 
in § 190.6(a)(1) through (6) who will sign drawback documents; 

(iii) Locations of the factories which will operate under the letter of 
notification; 

(iv) Identity (by T.D. or CBP Decision number and title) of the 
general manufacturing drawback ruling under which the manufac
turer or producer will operate; 
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(v) Description of the merchandise and articles, unless specifically 
described in the general manufacturing drawback ruling, and the 
applicable 8-digit HTSUS subheading number(s); 

(vi) Description of the manufacturing or production process, unless 
specifically described in the general manufacturing drawback ruling; 

(vii) Basis of claim used for calculating drawback; and 
(viii) IRS (Internal Revenue Service) number (with suffix) of the 

manufacturer or producer. 
(c) Review and action by CBP. The drawback office to which the 

letter of notification of intent to operate under a general manufactur
ing drawback ruling was submitted will review the letter of notifica
tion of intent. 

(1) Acknowledgment. The drawback office will promptly issue a 
letter acknowledging receipt of the letter of intent and authorizing 
the person to operate under the identified general manufacturing 
drawback ruling, subject to the requirements and conditions of that 
general manufacturing drawback ruling and the law and regulations, 
to the person who submitted the letter of notification if: 

(i) The letter of notification is complete (i.e., contains the informa
tion required in paragraph (b)(3) of this section); 

(ii) The general manufacturing drawback ruling identified by the 
manufacturer or producer is applicable to the manufacturing or pro
duction process; 

(iii) The general manufacturing drawback ruling identified by the 
manufacturer or producer will be followed without variation; and 

(iv) The described manufacturing or production process is a manu
facture or production as defined in § 190.2 of this subpart. 

(2) Computer-generated number. With the letter of acknowledgment 
the drawback office will include the unique computer-generated num
ber assigned to the acknowledgment of the letter of notification of 
intent to operate. This number must be stated when the person files 
manufacturing drawback claims with CBP under the general manu
facturing drawback ruling. 

(3) Non-conforming letters of notification of intent. If the letter of 
notification of intent to operate does not meet the requirements of 
paragraph (c)(1) of this section in any respect, the drawback office will 
promptly and in writing specifically advise the person of this fact and 
why this is so. A letter of notification of intent to operate which is not 
acknowledged may be resubmitted to the drawback office to which it 
was initially submitted with modifications and/or explanations ad
dressing the reasons CBP may have given for non-acknowledgment, 
or the matter may be referred (by letter from the manufacturer or 
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producer) to CBP Headquarters (Attention: Entry Process and Duty 
Refunds Branch, Regulations and Rulings, Office of Trade). 

(d) Procedure to modify a general manufacturing drawback ruling. 
Modifications are allowed under the same procedure terms as pro
vided for in § 190.8(g) for specific manufacturing drawback rulings. 

(e) Duration. Acknowledged letters of notification under this section 
will remain in effect under the same terms as provided for in § 
190.8(h) for specific manufacturing drawback rulings. 

§ 190.8 Specific manufacturing drawback ruling. 
(a) Applicant. Unless operating under a general manufacturing 

drawback ruling (see § 190.7), each manufacturer or producer of 
articles intended to be claimed for drawback must apply for a specific 
manufacturing drawback ruling. Where a separately-incorporated 
subsidiary of a parent corporation is engaged in manufacture or 
production for drawback, the subsidiary is the proper party to apply 
for a specific manufacturing drawback ruling, and cannot operate 
under any specific manufacturing drawback ruling approved in favor 
of the parent corporation. 

(b) Sample application. Sample formats for applications for specific 
manufacturing drawback rulings are contained in Appendix B to this 
part. 

(c) Content of application. The application of each manufacturer or 
producer must include the following information as applicable: 

(1) Name and address of the applicant; 
(2) Internal Revenue Service (IRS) number (with suffix) of the 

applicant; 
(3) Description of the type of business in which engaged; 
(4) Description of the manufacturing or production process, which 

shows how the designated and substituted merchandise is used to 
make the article that is to be exported or destroyed; 

(5) In the case of a business entity, the names of persons listed in § 
190.6(a)(1) through (6) who will sign drawback documents; 

(6) Description of the imported merchandise including specifica
tions and applicable 8-digit HTSUS subheading(s); 

(7) Description of the exported article and applicable 8-digit HTSUS 
subheadings; 

(8) How manufacturing drawback is calculated; 
(9) Summary of the records kept to support claims for drawback; 

and 
(10) Identity and address of the recordkeeper if other than the 

claimant. 
(d) Submission of Application. An application for a specific manu

facturing drawback ruling must be submitted to CBP Headquarters 
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(Attention: Entry Process and Duty Refunds Branch, Regulations and 
Rulings, Office of Trade). Applications may be physically delivered (in 
triplicate) or submitted via email. Claimants must indicate if draw
back claims are to be filed under the ruling at more than one draw
back office. 

(e) Review and action by CBP. CBP Headquarters will review each 
application for a specific manufacturing drawback ruling. 

(1) Approval. If the application is consistent with the drawback law 
and regulations, CBP Headquarters will issue a letter of approval to 
the applicant and will forward 1 copy of the application for the specific 
manufacturing drawback ruling to the appropriate drawback office(s) 
with a copy of the letter of approval. Each specific manufacturing 
drawback ruling will be assigned a unique manufacturing number 
which will be included in the letter of approval to the applicant from 
CBP Headquarters, which must be used when filing manufacturing 
drawback claims. 

(2) Disapproval. If the application is not consistent with the draw
back law and regulations, CBP Headquarters will promptly and in 
writing inform the applicant that the application cannot be approved 
and will specifically advise the applicant why this is so. A disapproved 
application may be resubmitted with modifications and/or explana
tions addressing the reasons given for disapproval, a disapproval may 
be appealed to CBP Headquarters (Attention: Entry Process and 
Duty Refunds Branch, Regulations and Rulings, Office of Trade). 

(f) Schedules and supplemental schedules. When an application for 
a specific manufacturing drawback ruling states that drawback is to 
be based upon a schedule, as defined in 190.2, filed by the manufac
turer or producer, the schedule will be reviewed by CBP Headquar
ters. The application may include a request for authorization for the 
filing of supplemental schedules with the drawback office where 
claims are filed. 

(g) Procedure to modify a specific manufacturing drawback 
ruling—(1) Supplemental application. Except as provided for limited 
modifications in paragraph (g)(2) of this section, a manufacturer or 
producer desiring to modify an existing specific manufacturing draw
back ruling may submit a supplemental application for such modifi
cation to CBP Headquarters (Attention: Entry Process and Duty 
Refunds Branch, Regulations and Rulings, Office of Trade). Such a 
supplemental application may, at the discretion of the manufacturer 
or producer, be in the form of the original application, or it may 
identify the specific manufacturing drawback ruling to be modified 
(by T.D. or CBP Decision number, if applicable, and unique computer-
generated number) and include only those paragraphs of the appli
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cation that are to be modified, with a statement that all other para
graphs are unchanged and are incorporated by reference in the 
supplemental application. 

(2) Limited modifications. (i) A supplemental application for a spe
cific manufacturing drawback ruling must be submitted to the draw
back office where the original claims was filed if the modifications are 
limited to: 

(A) The location of a factory, or the addition of one or more factories 
where the methods followed and records maintained are the same as 
those at another factory operating under the existing specific manu
facturing drawback ruling of the manufacturer or producer; 

(B) The succession of a sole proprietorship, partnership or corpora
tion to the operations of a manufacturer or producer; 

(C) A change in name of the manufacturer or producer; 
(D) A change in the persons who will sign drawback documents in 

the case of a business entity; 
(E) A change in the basis of claim used for calculating drawback; 
(F) A change in the decision to use or not to use an agent under § 

190.9 of this chapter, or a change in the identity of an agent under 
that section; 

(G) A change in the drawback office where claims will be filed under 
the ruling (see paragraph (g)(2)(iii) of this section); 

(H) An authorization to continue operating under a ruling approved 
under 19 CFR part 191 (see paragraph (g)(2)(iv) of this section); or 

(I) Any combination of the foregoing changes. 
(ii) A limited modification, as provided for in this paragraph (g)(2), 

must contain only the modifications to be made, in addition to iden
tifying the specific manufacturing drawback ruling and being signed 
by an authorized person. To effect a limited modification, the manu
facturer or producer must file with the drawback office(s) where 
claims were originally filed a letter stating the modifications to be 
made. The drawback office will promptly acknowledge acceptance of 
the limited modifications. 

(iii) To transfer a claim to another drawback office, the manufac
turer or producer must file with the second drawback office where 
claims will be filed, a written application to file claims at that office, 
with a copy of the application and approval letter under which claims 
are currently filed. The manufacturer or producer must provide a 
copy of the written application to file claims at the new drawback 
office to the drawback office where claims are currently filed. 

(iv) To file a claim under this part based on a ruling approved under 
19 CFR part 191, the manufacturer or producer must file a supple
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mental application for a limited modification no later than February 
23, 2019, which provides the following: 

(A) Revised parallel columns with the required annotations for the 
applicable 8-digit HTSUS subheading number(s); 

(B) Revised bill of materials or formula with the required annota
tions for the applicable 8-digit HTSUS subheading number(s); and 

(C) A certification of continued compliance, which states: ‘‘The un
dersigned acknowledges the current statutory requirements under 19 
U.S.C. 1313 and the regulatory requirements in 19 CFR part 190, and 
hereby certifies its continuing eligibility for operating under the 
manufacturing drawback ruling in compliance therewith.’’ 

(h) Duration. Subject to 19 U.S.C. 1625 and part 177 of this chapter, 
a specific manufacturing drawback ruling under this section will 
remain in effect indefinitely unless: 

(1) No drawback claim is filed under the ruling for a period of 5 
years and notice of termination is published in the Customs Bulletin; 
or 

(2) The manufacturer or producer to whom approval of the ruling 
was issued files a request to terminate the ruling, in writing, with 
CBP Headquarters (Attention: Entry Process and Duty Refunds 
Branch, Regulations and Rulings, Office of Trade). 

§ 190.9 Agency. 
(a) General. An owner of the identified merchandise, the designated 

imported merchandise and/or the substituted merchandise that is 
used to produce the exported articles may employ another person to 
do part, or all, of the manufacture or production under 19 U.S.C. 
1313(a) or (b) and as defined in § 190.2 of this subpart. For purposes 
of this section, such owner is the principal and such other person is 
the agent. Under 19 U.S.C. 1313(b), the principal will be treated as 
the manufacturer or producer of merchandise used in manufacture or 
production by the agent. The principal must be able to establish by its 
manufacturing records, the manufacturing records of its agent(s), or 
the manufacturing records of both (or all) parties, compliance with all 
requirements of this part (see, in particular, § 190.26). 

(b) Requirements—(1) Contract. The manufacturer must establish 
that it is the principal in a contract between it and its agent who 
actually does the work on either the designated or substituted mer
chandise, or both, for the principal. The contract must include: 

(i) Terms of compensation to show that the relationship is an agency 
rather than a sale; 

(ii) How transfers of merchandise and articles will be recorded by 
the principal and its agent; 
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(iii) The work to be performed on the merchandise by the agent for 
the principal; 

(iv) The degree of control that is to be exercised by the principal 
over the agent’s performance of work; 

(v) The party who is to bear the risk of loss on the merchandise 
while it is in the agent’s custody; and 

(vi) The period that the contract is in effect. 
(2) Ownership of the merchandise by the principal. The records of 

the principal and/or the agent must establish that the principal had 
legal and equitable title to the merchandise before receipt by the 
agent. The right of the agent to assert a lien on the merchandise for 
work performed does not derogate the principal’s ownership interest 
under this section. 

(3) Sales prohibited. The relationship between the principal and 
agent must not be that of a seller and buyer. If the parties’ records 
show that, with respect to the merchandise that is the subject of the 
principal-agent contract, the merchandise is sold to the agent by the 
principal, or the articles manufactured by the agent are sold to the 
principal by the agent, those records are inadequate to establish 
existence of a principal-agency relationship under this section. 

(c) Specific manufacturing drawback rulings; general manufactur
ing drawback rulings—(1) Owner. An owner who intends to operate 
under the principal-agent procedures of this section must state that 
intent in any letter of notification of intent to operate under a general 
manufacturing drawback ruling filed under § 190.7 or in any appli
cation for a specific manufacturing drawback ruling filed under § 
190.8. 

(2) Agent. Each agent operating under this section must have filed 
a letter of notification of intent to operate under a general manufac
turing drawback ruling (see § 190.7), for an agent, covering the ar
ticles manufactured or produced, or have obtained a specific manu
facturing drawback ruling (see § 190.8), as appropriate. 

(d) Certificate—(1) Contents of certificate. The principal for whom 
processing is conducted under this section must file, with any draw
back claim, a certificate, subject to the recordkeeping requirements of 
§§ 190.15 and 190.26, certifying that upon request by CBP it can 
establish the following: 

(i) Quantity of merchandise transferred from the principal to the 
agent; 

(ii) Date of transfer of the merchandise from the principal to the 
agent; 

(iii) Date of manufacturing or production operations performed by 
the agent; 
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(iv) Total quantity, description, and 10-digit HTSUS classification of 
merchandise appearing in or used in manufacturing or production 
operations performed by the agent; 

(v) Total quantity, description, and 10-digit HTSUS classification of 
articles produced in manufacturing or production operations per
formed by the agent; 

(vi) Quantity and 10-digit HTSUS classification of articles trans
ferred from the agent to the principal; and 

(vii) Date of transfer of the articles from the agent to the principal. 
(2) Blanket certificate. The certificate required under paragraph 

(d)(1) of this section may be a blanket certificate for a stated period. 

§ 190.10 Transfer of merchandise. 
(a) Ability to transfer merchandise. (1) A party may transfer draw

back eligible merchandise or articles to another party, provided that 
the transferring party: 

(i) Imports and pays duties, taxes, and/or fees on such imported 
merchandise; 

(ii) Receives such imported merchandise; 
(iii) In the case of 19 U.S.C. 1313(j)(2), receives such imported 

merchandise, substituted merchandise, or any combination of such 
imported and substituted merchandise; or 

(iv) Receives an article manufactured or produced under 19 U.S.C. 
1313(a) and/or (b). 

(2) The transferring party must maintain records that: 
(i) Document the transfer of that merchandise or article; 
(ii) Identify such merchandise or article as being that to which a 

potential right to drawback exists; and 
(iii) Assign such right to the transferee (see § 190.82). 
(b) Required records. The records that support the transfer must 

include the following information: 
(1) The party to whom the merchandise or articles are delivered; 
(2) Date of physical delivery; 
(3) Import entry number and entry line item number; 
(4) Quantity delivered and, for substitution claims, total quantity 

attributable to the relevant import entry line item number; 
(5) Total duties, taxes, and fees paid on, or attributable to, the 

delivered merchandise, and, for substitution claims, total duties, 
taxes, and fees paid on, or attributable to, the relevant import entry 
line item number; 

(6) Date of importation; 
(7) Port where import entry filed; 
(8) Person from whom received; 
(9) Description of the merchandise delivered; 
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(10) The 10-digit HTSUS classification for the designated imported 
merchandise (such HTSUS number must be from the entry summary 
line item and other entry documentation for the merchandise); and 

(11) If the merchandise transferred is substituted for the desig
nated imported merchandise under 19 U.S.C. 1313(j)(2), the 10-digit 
HTSUS classification of the substituted merchandise (as if it had 
been imported). 

(c) Transferor notification for line item designation. (1) Pursuant to 
§ 190.51(a)(3) and for transfers that do not cover the entire quantity 
of the merchandise reported on a specific line item from an entry 
summary, the transferring party (transferor) must provide notice to 
the transferee(s) of the following: 

(i) Whether the transferor has claimed or will claim drawback 
relating to any merchandise reported on the entry summary line item 
(specifying either direct identification or substitution as the basis for 
the claim); 

(ii) Whether the transferor has previously transferred any mer
chandise reported on the entry summary line item and whether the 
transferor has knowledge regarding a drawback claim being filed 
relating that transferred merchandise (specifying either direct iden
tification or substitution); and 

(iii) Whether the transferor has not previously transferred any 
merchandise reported on the entry summary line item. 

(2) Notification of this designation from the transferor to the trans
feree(s) must be documented in records. 

(3) Notwithstanding the designation made, the basis for the first-
filed claim relating to merchandise reported on that entry summary 
line item (either direct identification or substitution) will be the 
exclusive basis for any subsequent claims for any other merchandise 
reported on that same entry summary line item. 

(d) Retention period. The records listed in paragraph (b) of this 
section must be retained by the issuing party for 3 years from the date 
of liquidation of the related claim or longer period if required by law 
(see 19 U.S.C. 1508(c)(3)). 

(e) Submission to CBP. If the records required under paragraph (b) 
of this section or additional records requested by CBP are not pro
vided by the claimant, the part of the drawback claim dependent on 
those records will be denied. 

(f) Warehouse transfer and withdrawals. The person in whose name 
merchandise is withdrawn from a bonded warehouse will be consid
ered the importer for drawback purposes. No records are required to 
document prior transfers of merchandise while in a bonded ware
house. 



128 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

§ 190.11 Valuation of merchandise. 
The values declared to CBP as part of a complete drawback claim 

pursuant to § 190.51 must be established as provided below. If the 
drawback eligible merchandise or articles are destroyed, then the 
value of the imported merchandise and any substituted merchandise 
must be reduced by the value of materials recovered during destruc
tion in accordance with 19 U.S.C. 1313(x). 

(a) Designated imported merchandise. The value of the imported 
merchandise is determined as follows: 

(1) Direct identification claims. The value of the imported merchan
dise is the customs value of the imported merchandise upon entry 
into the United States (see subpart E of part 152 of this chapter); or, 
if the merchandise is identified pursuant to an approved accounting 
method, then the value of the imported merchandise is the customs 
value that is properly attributable to the imported merchandise as 
identified by the appropriate recordkeeping (see § 190.14, varies by 
accounting method). 

(2) Substitution claims. The value of the designated imported mer
chandise is the per unit average value, which is the entered value for 
the applicable entry summary line item apportioned equally over 
each unit covered by the line item. 

(b) Exported merchandise or articles. The value of the exported 
merchandise or articles eligible for drawback is the selling price as 
declared for the Electronic Export Information (EEI), including any 
adjustments and exclusions required by 15 CFR 30.6(a)). If there is no 
selling price for the EEI, then the value is the other value as declared 
for the EEI including any adjustments and exclusions required by 15 
CFR 30.6(a) (e.g., the market price, if the goods are shipped on 
consignment). (For special types of transactions where certain un
usual conditions are involved, the value for the EEI is determined 
pursuant to 15 CFR part 30 subpart C.) If no EEI is required (see, 15 
CFR part 30 subpart D for a complete list of exemptions), then the 
claimant must provide the value that would have been set forth on 
the EEI when the exportation took place, but for the exemption from 
the requirement for an EEI. 

(c) Destroyed merchandise or articles. The value of the destroyed 
merchandise or articles eligible for drawback is the value at the time 
of destruction, determined as if the merchandise had been exported in 
its condition at the time of its destruction and an EEI had been 
required. 

(d) Substituted merchandise for manufacturing drawback claims. 
The value of the substituted merchandise for manufacturing draw
back claims pursuant to 19 U.S.C. 1313(b) is the cost of acquisition or 
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production for the manufacturer or producer who used the substi
tuted merchandise in manufacturing or production. 

§ 190.12 Claim filed under incorrect provision. 
A drawback claim filed pursuant to any provision of section 313 of 

the Act, as amended (19 U.S.C. 1313) may be deemed filed pursuant 
to any other provision thereof should the drawback office determine 
that drawback is not allowable under the provision as originally filed, 
but that it is allowable under such other provision. To be allowable 
under such other provision, the claim must meet each of the require
ments of such provision. The claimant may raise alternative provi
sions prior to liquidation and by protest (see part 174 of this chapter). 

§ 190.13 Packaging materials. 
(a) Imported packaging material. Drawback of duties is provided in 

section 313(q)(1) of the Act, as amended (19 U.S.C. 1313(q)(1)), on 
imported packaging material used to package or repackage merchan
dise or articles exported or destroyed pursuant to section 313(a), (b), 
(c), or (j) of the Act, as amended (19 U.S.C. 1313(a), (b), (c), or (j)). The 
amount of drawback payable on the packaging material is deter
mined pursuant to the particular drawback provision to which the 
packaged goods themselves are subject. The packaging material must 
be separately identified on the claim, and all other information and 
documents required for the particular drawback provision under 
which the claim is made must be provided for the packaging material. 

(b) Packaging material manufactured in United States from im
ported materials. Drawback of duties is provided in section 313(q)(2) 
of the Act, as amended (19 U.S.C. 1313(q)(2)), on packaging material 
that is manufactured or produced in the United States from imported 
materials and used to package or repackage articles that are exported 
or destroyed under section 313(a) or (b) of the Act, as amended (19 
U.S.C. 1313(a) or (b)). The amount of drawback payable on the pack
aging material is determined pursuant to the particular manufactur
ing drawback provision to which the packaged articles themselves are 
subject, either 19 U.S.C. 1313(a) or (b), as applicable. The packaging 
material and the imported merchandise used in the manufacture or 
production of the packaging material must be separately identified on 
the claim, and all other information and documents required for the 
particular drawback provision under which the claim is made must 
be provided for the packaging material as well as the imported mer
chandise used in its manufacture or production, for purposes of de
termining the applicable drawback payable. 
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§ 190.14 Identification of merchandise or articles by 
accounting method. 

(a) General. This section provides for the identification of merchan
dise or articles for drawback purposes by the use of accounting meth
ods. This section applies to identification of merchandise or articles in 
inventory or storage, as well as identification of merchandise used in 
manufacture or production, as defined in § 190.2. This section is not 
applicable to situations in which the drawback law authorizes sub
stitution (substitution is allowed in specified situations under 19 
U.S.C. 1313(b), 1313(j)(2), 1313(k), and 1313(p); this section does 
apply to situations in these subsections in which substitution is not 
allowed, as well as to the subsections of the drawback law under 
which no substitution is allowed). When substitution is authorized, 
merchandise or articles may be substituted without reference to this 
section, under the criteria and conditions specifically authorized in 
the statutory and regulatory provisions providing for the substitu
tion. 

(b) Conditions and criteria for identification by accounting method. 
Manufacturers, producers, claimants, or other appropriate persons 
may identify for drawback purposes lots of merchandise or articles 
under this section, subject to each of the following conditions and 
criteria: 

(1) The lots of merchandise or articles to be so identified must be 
fungible as defined in § 190.2; 

(2) The person using the identification method must be able to 
establish that inventory records (for example, material control re
cords), prepared and used in the ordinary course of business, account 
for the lots of merchandise or articles to be identified as being re
ceived into and withdrawn from the same inventory. Even if merchan
dise or articles are received or withdrawn at different geographical 
locations, if such inventory records treat receipts or withdrawals as 
being from the same inventory, those inventory records may be used 
to identify the merchandise or articles under this section, subject to 
the conditions of this section. If any such inventory records (that is, 
inventory records prepared and used in the ordinary course of busi
ness) treat receipts and withdrawals as being from different inven
tories, those inventory records must be used and receipts into or 
withdrawals from the different inventories may not be accounted for 
together. If units of merchandise or articles can be specifically iden
tified (for example, by serial number), the merchandise or articles 
must be specifically identified and may not be identified by account
ing method, unless it is established that inventory records, prepared 
and used in the ordinary course of business, treat the merchandise or 
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articles to be identified as being received into and withdrawn from the 
same inventory (subject to the above conditions); 

(3) Unless otherwise provided in this section or specifically ap
proved by CBP (by a binding ruling under part 177 of this chapter), all 
receipts (or inputs) into and all withdrawals from the inventory must 
be recorded in the accounting record; 

(4) The records which support any identification method under this 
section are subject to verification by CBP (see § 190.61). If CBP 
requests such verification, the person using the identification method 
must be able to demonstrate how, under Generally Accepted Account
ing Procedures (GAAP), the records which support the identification 
method used account for all merchandise or articles in, and all re
ceipts into and withdrawals from, the inventory, and the drawback 
per unit for each receipt and withdrawal; and 

(5) Any accounting method which is used by a person for drawback 
purposes under this section must be used exclusively, without using 
other methods for a period of at least one year, unless approval is 
given by CBP for a shorter period. 

(c) Approved accounting methods. The following accounting meth
ods are approved for use in the identification of merchandise or 
articles for drawback purposes under this section. If a claim is eligible 
for the use of any accounting method, the claimant must indicate on 
the drawback entry whether an accounting method was used, and if 
so, which accounting method was used, to identify the merchandise as 
part of the complete claim (see § 190.51). 

(1) First-in, first-out (FIFO)—(i) General. The FIFO method is the 
method by which fungible merchandise or articles are identified by 
recordkeeping on the basis of the first merchandise or articles re
ceived into the inventory. Under this method, withdrawals are from 
the oldest (first-in) merchandise or articles in the inventory at the 
time of withdrawal. 

(ii) Example. If the beginning inventory is zero, 100 units with $1 
drawback attributable per unit are received in inventory on the 2nd 
of the month, 50 units with no drawback attributable per unit are 
received into inventory on the 5th of the month, 75 units are with
drawn for domestic (non-export) shipment on the 10th of the month, 
75 units with $2 drawback attributable per unit are received in 
inventory on the 15th of the month, 100 units are withdrawn for 
export on the 20th of the month, and no other receipts or withdrawals 
occurred in the month, the drawback attributable to the 100 units 
withdrawn for export on the 20th is a total of $75 (25 units from the 
receipt on the 2nd with $1 drawback attributable per unit, 50 units 
from the receipt on the 5th with no drawback attributable per unit, 
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and 25 units from the receipt on the 15th with $2 drawback attrib
utable per unit). The basis of the foregoing and the effects on the 
inventory of the receipts and withdrawals, and balance in the inven
tory thereafter are as follows: On the 2nd of the month the receipt of 
100 units ($1 drawback/unit) results in a balance of that amount; the 
receipt of 50 units ($0 drawback/unit) on the 5th results in a balance 
of 150 units (100 with $1 drawback/unit and 50 with $0 drawback/ 
unit); the withdrawal on the 10th of 75 units ($1 drawback/unit) 
results in a balance of 75 units (25 with $1 drawback/unit and 50 with 
$0 drawback/unit); the receipt of 75 units ($2 drawback/unit) on the 
15th results in a balance of 150 units (25 with $1 drawback/unit, 50 
with $0 drawback/ unit, and 75 with $2 drawback/unit); the with
drawal on the 20th of 100 units (25 with $1 drawback/unit, 50 with $0 
drawback/unit, and 25 with $2 drawback unit) results in a balance of 
50 units (all 50 with $2 drawback/unit). 

(2) Last-in, first out (LIFO)—(i) General. The LIFO method is the 
method by which fungible merchandise or articles are identified by 
recordkeeping on the basis of the last merchandise or articles re
ceived into the inventory. Under this method, withdrawals are from 
the newest (last-in) merchandise or articles in the inventory at the 
time of withdrawal. 

(ii) Example. In the example in paragraph (c)(1)(ii) of this section, 
the drawback attributable to the 100 units withdrawn for export on 
the 20th is a total of $175 (75 units from the receipt on the 15th with 
$2 drawback attributable per unit and 25 units from the receipt on 
the 2nd with $1 drawback attributable per unit). The basis of the 
foregoing and the effects on the inventory of the receipts and with
drawals, and balance in the inventory thereafter are as follows: On 
the 2nd of the month the receipt of 100 units ($1 drawback/unit) 
results in a balance of that amount; the receipt of 50 units ($0 
drawback/unit) on the 5th results in a balance of 150 units (100 with 
$1 drawback/unit and 50 with $0 drawback/unit); the withdrawal on 
the 10th of 75 units (50 with $0 drawback/ unit and 25 with $1 
drawback/unit) results in a balance of 75 units (all with $1 drawback/ 
unit); the receipt of 75 units ($2 drawback/unit) on the 15th results in 
a balance of 150 units (75 with $1 drawback/unit and 75 with $2 
drawback/unit); the withdrawal on the 20th of 100 units (75 with $2 
drawback/ unit and 25 with $1 drawback/unit) results in a balance of 
50 units (all 50 with $1 drawback/unit). 

(3) Low-to-high—(i) General. The low-to-high method is the method 
by which fungible merchandise or articles are identified by record-
keeping on the basis of the lowest drawback amount per unit of the 
merchandise or articles in inventory. Merchandise or articles with no 
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drawback attributable to them (for example, domestic merchandise or 
duty-free merchandise) must be accounted for and are treated as 
having the lowest drawback attributable to them. Under this method, 
withdrawals are from the merchandise or articles with the least 
amount of drawback attributable to them, then those with the next 
higher amount, and so forth. If the same amount of drawback is 
attributable to more than one lot of merchandise or articles, with
drawals are from the oldest (first-in) merchandise or articles among 
those lots with the same amount of drawback attributable. Drawback 
requirements are applicable to withdrawn merchandise or articles as 
identified (for example, if the merchandise or articles identified were 
attributable to an import more than 5 years before the claimed ex
port, no drawback could be granted). 

(ii) Ordinary Low–to-High—(A) Method. Under the ordinary low
to-high method, all receipts into and all withdrawals from the inven
tory are recorded in the accounting record and accounted for so that 
each withdrawal, whether for export or domestic shipment, is iden
tified by recordkeeping on the basis of the lowest drawback amount 
per unit of the merchandise or articles available in the inventory. 

(B) Example. (1) In this example, the beginning inventory is zero, 
and receipts into and withdrawals from the inventory are as follows: 

Date Reeceipt 
($ per unit) Withdrawals 

Jan. 2 .............. 100 (zero). 

Jan. 5 .............. 50 ($1.00). 

Jan. 15 ............ .................................................. 50 (export). 

Jan. 20 ............ 50 ($1.01). 

Jan. 25 ............ 50 ($1.02). 

Jan. 28 ............ .................................................. 50 (domestic). 

Jan. 31 ............ 50 ($1.03). 

Feb. 5 .............. .................................................. 100 (export). 

Feb. 10 ............ 50 ($.95). 

Feb. 15 ........... .................................................. 50 (export). 

Feb. 20 ............ 50 (zero). 

Feb. 23 ............ .................................................. 50 (domestic). 

Feb. 25 ............ 50 ($1.05). 

Feb. 28 ............ .................................................. 100 (export). 

Mar. 5.............. 50 ($1.06). 

Mar. 10............ 50 ($.85). 

Mar. 15 ........... .................................................. 50 (export). 

Mar. 21............ .................................................. 50 (domestic). 



134 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

Date Reeceipt 
($ per unit) Withdrawals 

Mar. 20............ 

Mar. 25............ 

Mar. 31............ 

50 ($1.08). 

50 ($.90). 

.................................................. 100 (export). 

(2) The drawback attributable to the January 15 withdrawal for 
export is zero (the available receipt with the lowest drawback amount 
per unit is the January 2 receipt), the drawback attributable to the 
January 28 withdrawal for domestic shipment (no drawback) is zero 
(the remainder of the January 2 receipt), the drawback attributable to 
the February 5 withdrawal for export is $100.50 (the January 5 and 
January 20 receipts), the drawback attributable to the February 15 
withdrawal for export is $47.50 (the February 10 receipt), the draw
back attributable to the February 23 withdrawal for domestic ship
ment (no drawback) is zero (the February 20 receipt), the drawback 
attributable to the February 28 withdrawal for export is $102.50 (the 
January 25 and January 31 receipts), the drawback attributable to 
the March 15 withdrawal for export is $42.50 (the March 10 receipt), 
the drawback attributable to the March 21 withdrawal for domestic 
shipment (no drawback) is $52.50 (the February 25 receipt), and the 
drawback attributable to the March 31 withdrawal for export is 
$98.00 (the March 25 and March 5 receipts). Remaining in inventory 
is the March 20 receipt of 50 units ($1.08 drawback/unit). Total 
drawback attributable to withdrawals for export in this example 
would be $391.00. 

(iii) Low-to-high method with established average inventory turn
over period—(A) Method. Under the low-to-high method with estab
lished average inventory turn-over period, all receipts into and all 
withdrawals for export are recorded in the accounting record and 
accounted for so that each withdrawal is identified by recordkeeping 
on the basis of the lowest drawback amount per available unit of the 
merchandise or articles received into the inventory in the established 
average inventory turn-over period preceding the withdrawal. 

(B) Accounting for withdrawals (for domestic shipments and for 
export). Under the low to-high method with established average in
ventory turn-over period, domestic withdrawals (withdrawals for do
mestic shipment) are not accounted for and do not affect the available 
units of merchandise or articles. All withdrawals for export must be 
accounted for whether or not drawback is available or claimed on the 
withdrawals. Once a withdrawal for export is made and accounted for 
under this method, the merchandise or articles withdrawn are no 
longer available for identification. 
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(C) Establishment of inventory turn-over period. For purposes of the 
low to-high method with established average inventory turn-over 
period, the average inventory turn-over period is based on the rate of 
withdrawal from inventory and represents the time in which all of the 
merchandise or articles in the inventory at a given time must have 
been withdrawn based on that rate. To establish an average of this 
time, at least 1 year, or 3 turn-over periods (if inventory turns over 
fewer than 3 times per year), must be averaged. The inventory turn
over period must be that for the merchandise or articles to be iden
tified, except that if the person using the method has more than one 
kind of merchandise or articles with different inventory turn-over 
periods, the longest average turn-over period established under this 
section may be used (instead of using a different inventory turn-over 
period for each kind of merchandise or article). 

(D) Example. In the example in paragraph (c)(3)(ii)(B) of this sec
tion (but, as required for this method, without accounting for domes
tic withdrawals, and with an established average inventory turn-over 
period of 30 days), the drawback attributable to the January 15 
withdrawal for export is zero (the available receipt in the preceding 
30 days with the lowest amount of drawback is the January 2 receipt, 
of which 50 units will remain after the withdrawal), the drawback 
attributable to the February 5 withdrawal for export is $101.50 (the 
January 20 and January 25 receipts), the drawback attributable to 
the February 15 withdrawal for export is $47.50 (the February 10 
receipt), the drawback attributable to the February 28 withdrawal for 
export is $51.50 (the February 20 and January 31 receipts), the 
drawback attributable to the March 15 withdrawal for export is 
$42.50 (the March 10 receipt), and the drawback attributable to the 
March 31 withdrawal for export is $98.00 (the March 25 and March 
5 receipts). No drawback may be claimed on the basis of the January 
5 receipt or the February 25 receipt because in the case of each, there 
were insufficient withdrawals for export within the established aver
age inventory turn-over period; the 50 units remaining from the 
January 2 receipt after the January 15 withdrawal are not identified 
for a withdrawal for export because there is no other withdrawal for 
export (other than the January 15 withdrawal) within the established 
average inventory turn-over period; the March 20 receipt (50 units at 
$1.08) is not yet attributed to withdrawals for export. Total drawback 
attributable to withdrawals for export in this example would be 
$341.00. 

(iv) Low-to-high blanket method—(A) Method. Under the low-to
high blanket method, all receipts into and all withdrawals for export 
are recorded in the accounting record and accounted for. Each with
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drawal is identified on the basis of the lowest drawback amount per 
available unit of the merchandise or articles received into inventory 
in the applicable statutory period for export preceding the with
drawal (e.g., 180 days under 19 U.S.C. 1313(p) and 5 years for other 
types of drawback claims pursuant to 19 U.S.C. 1313(r)). Drawback 
requirements are applicable to withdrawn merchandise or articles as 
identified (for example, no drawback could be granted generally if the 
merchandise or articles identified were attributable to an import 
made more than 5 years before the claimed export; and, for claims 
pursuant to 19 U.S.C. 1313(p), no drawback could be granted if the 
merchandise or articles identified were attributable to an import that 
was entered more than 180 days after the date of the claimed export 
or if the claimed export was more than 180 days after the close of the 
manufacturing period attributable to an import). 

(B) Accounting for withdrawals (for domestic shipments and for 
export). Under the low-to-high blanket method, domestic withdrawals 
(withdrawals for domestic shipment) are not accounted for and do not 
affect the available units of merchandise or articles. All withdrawals 
for export must be accounted for whether or not drawback is available 
or claimed on the withdrawals. Once a withdrawal for export is made 
and accounted for under this method, the merchandise or articles 
withdrawn are no longer available for identification. 

(C) Example. In the example in paragraph (c)(3)(ii)(B) of this sec
tion (but, as required for this method, without accounting for domes
tic withdrawals), the drawback attributable to the January 15 with
drawal for export is zero (the available receipt in the inventory with 
the lowest amount of drawback is the January 2 receipt, of which 50 
units will remain after the withdrawal), the drawback attributable to 
the February 5 withdrawal for export is $50.00 (the remainder of the 
January 2 receipt and the January 5 receipt), the drawback attrib
utable to the February 15 withdrawal for export is $47.50 (the Feb
ruary 10 receipt), the drawback attributable to the February 28 
withdrawal for export is $50.50 (the February 20 and January 20 
receipts), the drawback attributable to the March 15 withdrawal for 
export is $42.50 (the March 10 receipt), and the drawback attribut
able to the March 31 withdrawal for export is $96.00 (the March 25 
and January 25 receipts). Receipts not attributed to withdrawals for 
export are the January 31 (50 units at $1.03), February 25 (50 units 
at $1.05), March 5 (50 units at $1.06), and March 20 (50 units at 
$1.08) receipts. Total drawback attributable to withdrawals for export 
in this example would be $286.50. 

(4) Average—(i) General. The average method is the method by 
which fungible merchandise or articles are identified on the basis of 
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the calculation by recordkeeping of the amount of drawback that may 
be attributed to each unit of merchandise or articles in the inventory. 
In this method, the ratio of: 

(A) The total units of a particular receipt of the fungible merchan
dise in the inventory at the time of a withdrawal to; 

(B) The total units of all receipts of the fungible merchandise (in
cluding each receipt into inventory) at the time of the withdrawal; 

(C) Is applied to the withdrawal, so that the withdrawal consists of 
a proportionate quantity of units from each particular receipt and 
each receipt is correspondingly decreased. Withdrawals and corre
sponding decreases to receipts are rounded to the nearest whole 
number. 

(ii) Example. In the example in paragraph (c)(1)(ii) of this section, 
the drawback attributable to the 100 units withdrawn for export on 
the 20th is a total of $133 (50 units from the receipt on the 15th with 
$2 drawback attributable per unit, 33 units from the receipt on the 
2nd with $1 drawback attributable per unit, and 17 units from the 
receipt on the 5th with $0 drawback attributable per unit). The basis 
of the foregoing and the effects on the inventory of the receipts and 
withdrawals, and balance in the inventory thereafter are as follows: 
On the 2nd of the month the receipt of 100 units ($1 drawback/unit) 
results in a balance of that amount; the receipt of 50 units ($0 
drawback/unit) on the 5th results in a balance of 150 units (100 with 
$1 drawback/unit and 50 with $0 drawback/unit); the withdrawal on 
the 10th of 75 units (50 with $1 drawback/ unit (applying the ratio of 
100 units from the receipt on the 2nd to the total of 150 units at the 
time of withdrawal) and 25 with $0 drawback/unit (applying the ratio 
of 50 units from the receipt on the 5th to the total of 150 units at the 
time of withdrawal)) results in a balance of 75 units (with 50 with $1 
drawback/ unit and 25 with $0 drawback/unit, on the basis of the 
same ratios); the receipt of 75 units ($2 drawback/unit) on the 15th 
results in a balance of 150 units (50 with $1 drawback/unit, 25 with 
$0 drawback/unit, and 75 with $2 drawback/unit); the withdrawal on 
the 20th of 100 units (50 with $2 drawback/ unit (applying the ratio 
of the 75 units from the receipt on the 15th to the total of 150 units 
at the time of withdrawal), 33 with $1 drawback/unit (applying the 
ratio of the 50 units remaining from the receipt on the 2nd to the total 
of 150 units at the time of withdrawal, and 17 with $0 drawback/unit 
(applying the ratio of the 25 units remaining from the receipt on the 
5th to the total of 150 units at the time of withdrawal)) results in a 
balance of 50 units (25 with $2 drawback/unit, 17 with $1 drawback/ 
unit, and 8 with $0 drawback/unit, on the basis of the same ratios). 
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(5) Inventory turn-over for limited purposes. A properly established 
average inventory turn-over period, as provided for in paragraph 
(c)(3)(iii)(C) of this section, may be used to determine: 

(i) The fact and date(s) of use in manufacture or production of the 
imported designated merchandise and other (substituted) merchan
dise (see 19 U.S.C. 1313(b)); or 

(ii) The fact and date(s) of manufacture or production of the ex
ported or destroyed articles (see 19 U.S.C. 1313(a) and (b)). 

(d) Approval of other accounting methods. (1) Persons proposing to 
use an accounting method for identification of merchandise or articles 
for drawback purposes which has not been previously approved for 
such use (see paragraph (c) of this section), or which includes modi
fications from the methods listed in paragraph (c) of this section, may 
seek approval by CBP of the proposed accounting method under the 
provisions for obtaining an administrative ruling (see part 177 of this 
chapter). The conditions applied and the criteria used by CBP in 
approving such an alternative accounting method, or a modification 
of one of the approved accounting methods, will be the criteria in 
paragraph (b) of this section, as well as those in paragraph (d)(2) of 
this section. 

(2) In order for a proposed accounting method to be approved by 
CBP for purposes of this section, it must meet the following criteria: 

(i) For purposes of calculations of drawback, the proposed account
ing method must be either revenue neutral or favorable to the Gov
ernment; and 

(ii) The proposed accounting method should be: 
(A) Generally consistent with commercial accounting procedures, 

as applicable for purposes of drawback; 
(B) Consistent with inventory or material control records used in 

the ordinary course of business by the person proposing the method; 
and 

(C) Easily administered by CBP. 

§ 190.15 Recordkeeping. 
Pursuant to 19 U.S.C. 1508(c)(3), all records which pertain to the 

filing of a drawback claim or to the information contained in the 
records required by 19 U.S.C. 1313 in connection with the filing of a 
drawback claim must be retained for 3 years after liquidation of such 
claims or longer period if required by law (under 19 U.S.C. 1508, the 
same records may be subject to a different period for different pur
poses). 
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Subpart B—Manufacturing Drawback 

§ 190.21 Direct identification manufacturing drawback. 
Section 313(a) of the Act, as amended (19 U.S.C. 1313(a)), provides 

for drawback upon the exportation, or destruction under CBP super
vision, of articles manufactured or produced in the United States with 
the use of imported merchandise, provided that those articles have 
not been used in the United States prior to such exportation or 
destruction. The amount of drawback allowable shall not exceed 99 
percent of the amount of duties, taxes, and fees paid with respect to 
the imported merchandise. However, duties may not be refunded 
upon the exportation or destruction of flour or by-products produced 
from imported wheat. Where two or more products result, drawback 
must be distributed among the products in accordance with their 
relative values, as defined in § 190.2, at the time of separation. 
Merchandise may be identified for drawback purposes under 19 
U.S.C. 1313(a) in the manner provided for and prescribed in § 190.14. 

§ 190.22 Substitution manufacturing drawback. 
(a)(1) General—(i) Substitution standard. If imported, duty-paid 

merchandise or merchandise classifiable under the same 8-digit HT
SUS subheading number as the imported merchandise is used in the 
manufacture or production of articles within a period not to exceed 5 
years from the date of importation of such imported merchandise, 
then upon the exportation, or destruction under CBP supervision, of 
any such articles, without their having been used in the United 
States prior to such exportation or destruction, drawback is provided 
for in section 313(b) of the Act, as amended (19 U.S.C. 1313(b)). 
Drawback is allowable even though none of the imported, duty-paid 
merchandise may actually have been used in the manufacture or 
production of the exported or destroyed articles. 

(ii) Allowable refund—(A) Exportation. In the case of an article that 
is exported, the amount of drawback allowable will not exceed 99 
percent of the lesser of: 

(1) The amount of duties, taxes, and fees paid with respect to the 
imported merchandise; or 

(2) The amount of duties, taxes, and fees that would apply to the 
substituted merchandise if the substituted merchandise were im
ported. 

(B) Destruction. In the case of an article that is destroyed, the 
amount of drawback allowable will not exceed 99 percent of the lesser 
of: 
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(1) The amount of duties, taxes, and fees paid with respect to the 
imported merchandise (reduced by the value of materials recovered 
during destruction as provided in 19 U.S.C. 1313(x)); or 

(2) The amount of duties, taxes, and fees that would apply to the 
substituted merchandise if the substituted merchandise were im
ported (reduced by the value of materials recovered during destruc
tion as provided in 19 U.S.C. 1313(x)). 

(C) Federal excise tax. For purposes of drawback of internal revenue 
tax imposed under Chapters 32, 38, 51, and 52 of the Internal Rev
enue Code of 1986, as amended (IRC), drawback granted on the 
export or destruction of substituted merchandise will be limited to the 
amount of taxes paid (and not returned by refund, credit, or draw
back) on the substituted merchandise. 

(2) Special rule for sought chemical elements—(i) Substitution stan
dard. A sought chemical element, as defined in § 190.2, may be 
considered imported merchandise, or merchandise classifiable under 
the same 8-digit HTSUS subheading number as such imported mer
chandise, used in the manufacture or production of an article as 
described in paragraph (a)(1)(i) of this section, and it may be substi
tuted for source material containing that sought chemical element, 
without regard to whether the sought chemical element and the 
source material are classifiable under the same 8-digit HTSUS sub
heading number, and apportioned quantitatively, as appropriate (see 
§ 190.26(b)(4)). 

(ii) Allowable refund. The amount of drawback allowable will be 
determined in accordance with paragraph (a)(1)(ii) of this section. 
The value of the substituted source material must be determined 
based on the quantity of the sought chemical element present in the 
source material, as calculated per § 190.26(b)(4). 

(b) Use by same manufacturer or producer at different factory. Duty-
paid merchandise or drawback products used at one factory of a 
manufacturer or producer within 5 years after the date on which the 
material was imported may be designated as the basis for drawback 
on articles manufactured or produced in accordance with these regu
lations at other factories of the same manufacturer or producer. 

(c) Designation. A manufacturer or producer may designate any 
eligible imported merchandise or drawback product which it has used 
in manufacture or production. 

(d) Designation by successor—(1) General rule. Upon compliance 
with the requirements in this section and under 19 U.S.C. 1313(s), a 
drawback successor as defined in paragraph (d)(2) of this section may 
designate merchandise or drawback product used by a predecessor 
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before the date of succession as the basis for drawback on articles 
manufactured or produced by the successor after the date of succes
sion. 

(2) Drawback successor. A ‘‘drawback successor’’ is a manufacturer 
or producer to whom another entity (predecessor) has transferred, by 
written agreement, merger, or corporate resolution: 

(i) All or substantially all of the rights, privileges, immunities, 
powers, duties, and liabilities of the predecessor; or 

(ii) The assets and other business interests of a division, plant, or 
other business unit of such predecessor, provided that the value of the 
transferred assets and interests (realty, personalty, and intangibles, 
exclusive of the drawback rights) exceeds the value of such drawback 
rights, whether vested or contingent. 

(3) Certifications and required evidence—(i) Records of predecessor. 
The predecessor or successor must certify that the successor is in 
possession of the predecessor’s records which are necessary to estab
lish the right to drawback under the law and regulations with respect 
to the merchandise or drawback product. 

(ii) Merchandise not otherwise designated. The predecessor or suc
cessor must certify in an attachment to the claim, that the predeces
sor has not designated and will not designate, nor enable any other 
person to designate, such merchandise or product as the basis for 
drawback. 

(iii) Value of transferred property. In instances in which assets and 
other business interests of a division, plant, or other business unit of 
a predecessor are transferred, the predecessor or successor must 
specify, and maintain supporting records to establish, the value of the 
drawback rights and the value of all other transferred property. 

(iv) Review by CBP. The written agreement, merger, or corporate 
resolution, provided for in paragraph (d)(2) of this section, and the 
records and evidence provided for in paragraph (d)(3)(i) through (iii) 
of this section, must be retained by the appropriate party(s) for 3 
years from the date of liquidation of the related claim and are subject 
to review by CBP upon request. 

(e) Multiple products—(1) General. Where two or more products are 
produced concurrently in a substitution manufacturing operation, 
drawback will be distributed to each product in accordance with its 
relative value (see § 190.2) at the time of separation. 

(2) Claims covering a manufacturing period. Where the claim cov
ers a manufacturing period rather than a manufacturing lot, the 
entire period covered by the claim is the time of separation of the 
products and the value per unit of product is the market value for the 
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period (as provided for in the definition of relative value in § 190.2). 
Manufacturing periods in excess of one month may not be used 
without specific approval of CBP. 

(3) Recordkeeping.Records must be maintained showing the rela
tive value of each product at the time of separation. 

§ 190.23 Methods and requirements for claiming drawback. 
Claims must be based on one or more of the methods specified in 

paragraph (a) of this section and comply with all other requirements 
specified in this section. 

(a) Method of claiming drawback.—(1) Used in. Drawback may be 
paid based on the amount of the imported or substituted merchandise 
used in the manufacture of the exported article, where there is no 
waste or the waste is valueless or unrecoverable. This method must 
be used when multiple products also necessarily and concurrently 
result from the manufacturing process, and there is no valuable 
waste (see paragraph (a)(2) of this section). 

(2) Used in less valuable waste. Drawback is allowable under this 
method based on the quantity of merchandise or drawback products 
used to manufacture the exported or destroyed article, reduced by an 
amount equal to the quantity of this merchandise that the value of 
the waste would replace. This method must be used when multiple 
products also necessarily and concurrently result from the manufac
turing process, and there is valuable waste. 

(3) Relative value. Drawback is also allowable under this method 
when two or more products result from manufacturing or production. 
The relative value method must be used when multiple products also 
necessarily and concurrently result from the manufacturing process, 
and drawback must be distributed among the products in accordance 
with their relative values (as defined in § 190.2) at the time of 
separation. 

(4) Appearing in. Drawback is allowable under this method based 
only on the amount of imported or substituted merchandise that 
appears in (is contained in) the exported articles. The appearing in 
method may not be used if there are multiple products also necessar
ily and concurrently resulting from the manufacturing process. 

(b) Abstract or schedule. A drawback claimant may use either the 
abstract or schedule method to show the quantity of material used or 
appearing in the exported or destroyed article. An abstract is the 
summary of records which shows the total quantity used in or ap
pearing in all articles produced during the period covered by the 
abstract. A schedule shows the quantity of material actually used in 
producing, or appearing in, each unit of product. Manufacturers or 
producers submitting letters of notification of intent to operate under 
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a general manufacturing drawback ruling (see § 190.7) and applicants 
for approval of specific manufacturing drawback rulings (see § 190.8) 
must state whether the abstract or schedule method is used; if no 
such statement is made, drawback claims must be based upon the 
abstract method. 

(c) Claim for waste.—(1) Valuable waste. When the waste has a 
value and the drawback claim is not limited to the quantity of im
ported or substituted merchandise or drawback products appearing 
in the exported or destroyed articles claimed for drawback, the manu
facturer or producer must keep records to show the market value of 
the merchandise or drawback products used to manufacture or pro
duce the exported or destroyed articles, as well as the market value of 
the resulting waste, under the used in less valuable waste method (as 
provided for in the definition of relative value in § 190.2). 

(2) If claim for waste is waived. If claim for waste is waived, only the 
‘‘appearing in’’ basis may be used (see paragraph (a)(4) of this section). 
Waste records need not be kept unless required to establish the 
quantity of imported duty-paid merchandise or drawback products 
appearing in the exported or destroyed articles claimed for drawback. 

§ 190.24 Transfer of merchandise. 
Evidence of any transfers of merchandise (see § 190.10) must be 

evidenced by records, as defined in § 190.2. 

§ 190.25 Destruction under CBP supervision. 
A claimant may destroy merchandise and obtain drawback by com

plying with the procedures set forth in § 190.71 relating to destruc
tion. 

§ 190.26 Recordkeeping. 
(a) Direct identification. (1) Records required. Each manufacturer or 

producer under 19 U.S.C. 1313(a) must keep records to allow the 
verifying CBP official to trace all articles manufactured or produced 
for exportation or destruction with drawback, from importation, 
through manufacture or production, to exportation or destruction. To 
this end, these records must specifically establish: 

(i) The date or inclusive dates of manufacture or production; 
(ii) The quantity, identity, and 8-digit HTSUS subheading num

ber(s) of the imported duty-paid merchandise or drawback products 
used in or appearing in (see § 190.23) the articles manufactured or 
produced; 

(iii) The quantity, if any, of the non-drawback merchandise used, 
when these records are necessary to determine the quantity of im
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ported duty-paid merchandise or drawback product used in the 
manufacture or production of the exported or destroyed articles or 
appearing in them; 

(iv) The quantity and description of the articles manufactured or 
produced; 

(v) The quantity of waste incurred, if applicable; and 
(vi) That the articles on which drawback is claimed were exported 

or destroyed within 5 years after the importation of the duty-paid 
merchandise, without having been used in the United States prior to 
such exportation or destruction. (If the articles were commingled 
after manufacture or production, their identity may be maintained in 
the manner prescribed in § 190.14.) 

(2) Accounting. The merchandise and articles to be exported or 
destroyed will be accounted for in a manner which will enable the 
manufacturer, producer, or claimant: 

(i) To determine, and the CBP official to verify, the applicable import 
entry and any transfers of the merchandise associated with the claim; 
and 

(ii) To identify with respect to that import entry, and any transfers 
of the merchandise, the imported merchandise or drawback products 
used in manufacture or production. 

(b) Substitution. The records of the manufacturer or producer of 
articles manufactured or produced in accordance with 19 U.S.C. 
1313(b) must establish the facts in paragraph (a)(1)(i), 

(iv) through (vi) of this section, and: 
(1) The quantity, identity, and specifications of the merchandise 

designated (imported duty-paid, or drawback product); 
(2) The quantity, identity, and specifications of the substituted mer

chandise before its use to manufacture or produce (or appearing in) 
the exported or destroyed articles; 

(3) That, within 5 years after the date of importation of the im
ported duty-paid merchandise, the manufacturer or producer used 
the designated merchandise in manufacturing or production and that 
during the same 5-year period it manufactured or produced the ex
ported or destroyed articles; and 

(4) If the designated merchandise is a sought chemical element, as 
defined in § 190.2, that was contained in imported material and a 
substitution drawback claim is made based on that chemical element: 

(i) The duty paid on the imported material must be apportioned 
among its constituent components. The claim on the chemical ele
ment that is the designated merchandise must be limited to the duty 
apportioned to that element on a unit-for-unit attribution using the 
unit of measure set forth in the HTSUS that is applicable to the 
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imported material. If the material is a compound with other constitu
ents, including impurities, and the purity of the compound in the 
imported material is shown by satisfactory analysis, that purity, 
converted to a decimal equivalent of the percentage, is multiplied 
against the entered amount of the material to establish the amount of 
pure compound. The amount of the element in the pure compound is 
to be determined by use of the atomic weights of the constituent 
elements and converting to the decimal equivalent of their respective 
percentages and multiplying that decimal equivalent against the 
above-determined amount of pure compound. 

(ii) The amount claimed as drawback based on the sought chemical 
element must be deducted from the duty paid on the imported mate
rial that may be claimed on any other drawback claim. 

Example to paragraph (b)(4): Synthetic rutile that is shown by 
appropriate analysis in the entry papers to be 91.7% pure titanium 
dioxide is imported and dutiable at a 5% ad valorem duty rate. The 
amount of imported synthetic rutile is 30,000 pounds with an entered 
value of $12,000. The total duty paid is $600. Titanium in the syn
thetic rutile is designated as the basis for a drawback claim under 19 
U.S.C. 1313(b). The amount of titanium dioxide in the synthetic rutile 
is determined by converting the purity percentage (91.7%) to its 
decimal equivalent (.917) and multiplying the entered amount of 
synthetic rutile (30,000 pounds) by that decimal equivalent (.917 × 
30,000 = 27,510 pounds of titanium dioxide contained in the 30,000 
pounds of imported synthetic rutile). The titanium, based on atomic 
weight, represents 59.93% of the constituents in titanium dioxide. 
Multiplying that percentage, converted to its decimal equivalent, by 
the amount of titanium dioxide determines the titanium content of 
the imported synthetic rutile (.5993 × 27,510 pounds of titanium 
dioxide = 16,486.7 pounds of titanium contained in the imported 
synthetic rutile). Therefore, up to 16,486.7 pounds of titanium is 
available to be designated as the basis for drawback. As the per unit 
duty paid on the synthetic rutile is calculated by dividing the duty 
paid ($600) by the amount of imported synthetic rutile (30,000 
pounds), the per unit duty is two cents of duty per pound of the 
imported synthetic rutile ($600 ÷ 30,000 = $0.02). The duty on the 
titanium is calculated by multiplying the amount of titanium con
tained in the imported synthetic rutile by two cents of duty per pound 
(16,486.7 × $0.02 = $329.73 duty apportioned to the titanium). The 
product is then multiplied by 99% to determine the maximum 
amount of drawback available ($329.73 × .99 = $326.44). If an ex
ported titanium alloy ingot weighs 17,000 pounds, in which 16,000 
pounds of titanium was used to make the ingot, drawback is deter
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mined by multiplying the duty per pound ($0.02) by the weight of the 
titanium contained in the ingot (16,000 pounds) to calculate the duty 
available for drawback ($0.02 × 16,000 = $320.00). Because only 99% 
of the duty can be claimed, drawback is determined by multiplying 
this available duty amount by 99% (.99 × $320.00 = $316.80). As the 
oxygen content of the titanium dioxide is 45% of the synthetic rutile, 
if oxygen is the designated merchandise on another drawback claim, 
45% of the duty claimed on the synthetic rutile would be available for 
drawback based on the substitution of oxygen. 

(c) Valuable waste records. When waste has a value and the manu
facturer, producer, or claimant, has not limited the claims based on 
the quantity of imported or substituted merchandise appearing in the 
articles exported or destroyed, the manufacturer or producer must 
keep records to show the market value of the merchandise used to 
manufacture or produce the exported or destroyed article, as well as 
the quantity and market value of the waste incurred (as provided for 
in the definition of relative value in § 190.2). In such records, the 
quantity of merchandise identified or designated for drawback, under 
19 U.S.C. 1313(a) or 1313(b), respectively, must be based on the 
quantity of merchandise actually used to manufacture or produce the 
exported or destroyed articles. The waste replacement reduction will 
be determined by reducing from the quantity of merchandise actually 
used by the amount of merchandise which the value of the waste 
would replace. 

(d) Purchase of manufactured or produced articles for exportation. 
Where the claimant purchases articles from the manufacturer or 
producer and exports them, the claimant must maintain records to 
document the manufacture or production and transfer of those ar
ticles (see § 190.51(a)(1)). 

(e) Multiple claimants—(1) General. Multiple claimants may file for 
drawback with respect to the same export (for example, if an auto
mobile is exported, where different parts of the automobile have been 
produced by different manufacturers under drawback conditions and 
the exporter waives the right to claim drawback and assigns such 
right to the manufacturers under § 190.82). 

(2) Procedures—(i) Submission of letter. Each drawback claimant 
must file a separate letter, as part of the claim, describing the com
ponent article on the export bill of lading to which each claim will 
relate. Each letter must show the name of the claimant and bear a 
statement that the claim will be limited to its respective component 
article. The exporter must endorse the letters, as required, to show 
the respective interests of the claimants. 
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(ii) Blanket waivers and assignments of drawback rights. Exporters 
may waive and assign their drawback rights for all, or any portion, of 
their exportations with respect to a particular commodity for a given 
period to a drawback claimant. 

(f) Retention of records. Pursuant to 19 U.S.C. 1508(c)(3), all records 
required to be kept by the manufacturer, producer, or claimant with 
respect to drawback claims, and records kept by others to comple
ment the records of the manufacturer, producer, or claimant with 
respect to drawback claims must be retained for 3 years after the date 
of liquidation of the related claims (under 19 U.S.C. 1508, the same 
records may be subject to a different retention period for different 
purposes). 

§ 190.27 Time limitations for manufacturing drawback. 
(a) Direct identification. Drawback will be allowed on imported 

merchandise used to manufacture or produce articles that are ex
ported or destroyed under CBP supervision within 5 years after 
importation of the merchandise identified to support the claim. 

(b) Substitution. Drawback will be allowed on the imported mer
chandise if the following conditions are met: 

(1) The designated merchandise is used in manufacture or produc
tion within 5 years after importation; 

(2) Within the 5-year period described in paragraph (b)(1) of this 
section, the exported or destroyed articles, or drawback products, 
were manufactured or produced; and 

(3) The completed articles must be exported or destroyed under 
CBP supervision within 5 years of the date of importation of the 
designated merchandise, or within 5 years of the earliest date of 
importation associated with a drawback product. 

(c) Drawback claims filed before specific or general manufacturing 
drawback ruling approved or acknowledged. Drawback claims may be 
filed before the letter of notification of intent to operate under a 
general manufacturing drawback ruling covering the claims is ac
knowledged (§ 190.7), or before the specific manufacturing drawback 
ruling covering the claims is approved (§ 190.8), but no drawback will 
be paid until such acknowledgement or approval, as appropriate. 

§ 190.28 Person entitled to claim manufacturing drawback. 
The exporter (or destroyer) will be entitled to claim drawback, 

unless the exporter (or destroyer), by means of a certification, assigns 
the right to claim drawback to the manufacturer, producer, importer, 
or intermediate party. Such certification must also affirm that the 
exporter (or destroyer) has not and will not itself claim drawback or 
assign the right to claim drawback on the particular exportation or 



148 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

destruction to any other party. The certification provided for under 
this section may be a blanket certification for a stated period. Draw
back is paid to the claimant, who may be the manufacturer, producer, 
intermediate party, importer, or exporter (or destroyer). 

§ 190.29 Certification of bill of materials or formula. 
At the time of filing a claim under 19 U.S.C. 1313(a) or (b), the 

claimant must certify the following: 
(a) The claimant is in possession of the applicable bill of materials 

or formula for the exported or destroyed article(s), which will be 
promptly provided upon request; 

(b) The bill of materials or formula identifies the imported and/or 
substituted merchandise and the exported or destroyed article(s) by 
their 8-digit HTSUS subheading numbers; and 

(c) The bill of materials or formula identifies the manufactured 
quantities of the imported and/or substituted merchandise and the 
exported or destroyed article(s). 

Subpart C—Unused Merchandise Drawback 

§ 190.31 Direct identification unused merchandise drawback. 
(a) General. Section 313(j)(1) of the Act, as amended (19 U.S.C. 

1313(j)(1)), provides for drawback upon the exportation or destruction 
under CBP supervision of imported merchandise upon which was 
paid any duty, tax, or fee imposed under Federal law upon entry or 
importation, if the merchandise has not been used within the United 
States before such exportation or destruction. The total amount of 
drawback allowable will not exceed 99 percent of the amount of 
duties, taxes, and fees paid with respect to the imported merchandise. 

(b) Time of exportation or destruction. Drawback will be allowable 
on imported merchandise if, before the close of the 5-year period 
beginning on the date of importation and before the drawback claim 
is filed, the merchandise is exported from the United States or de
stroyed under CBP supervision. 

(c) Operations performed on imported merchandise. The performing 
of any operation or combination of operations, not amounting to 
manufacture or production under the provisions of the manufactur
ing drawback law as provided for in 19 U.S.C. 1313(j)(3)(A), on im
ported merchandise is not a use of that merchandise for purposes of 
this section. 

§ 190.32 Substitution unused merchandise drawback. 
(a) General. Section 313(j)(2) of the Act, as amended (19 U.S.C. 

1313(j)(2)), provides for drawback of duties, taxes, and fees paid on 
imported merchandise based on the export or destruction under CBP 
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supervision of substituted merchandise (as defined in § 190.2, pursu
ant to 19 U.S.C. 1313(j)(2)), before the close of the 5-year period 
beginning on the date of importation of the imported merchandise 
and before the drawback claim is filed, and before such exportation or 
destruction the substituted merchandise is not used in the United 
States (see paragraph (e) of this section) and is in the possession of the 
party claiming drawback. 

(b) Allowable refund. (1) Exportation. In the case of an article that 
is exported, subject to paragraph (3) below, the total amount of draw
back allowable will not exceed 99 percent of the lesser of: 

(i) The amount of duties, taxes, and fees paid with respect to the 
imported merchandise; or 

(ii) The amount of duties, taxes, and fees that would apply to the 
exported article if the exported article were imported. 

(2) Destruction. In the case of an article that is destroyed, subject to 
paragraph (3) below, the total amount of drawback allowable will not 
exceed 99 percent of the lesser of: 

(i) The amount of duties, taxes, and fees paid with respect to the 
imported merchandise (reduced by the value of materials recovered 
during destruction as provided in 19 U.S.C. 1313(x)); or 

(ii) The amount of duties, taxes, and fees that would apply to the 
destroyed article if the destroyed article had been imported (reduced 
by the value of materials recovered during destruction as provided in 
19 U.S.C. 1313(x)). 

(3) Federal excise tax. For purposes of drawback of internal revenue 
tax imposed under Chapters 32, 38, 51, and 52 of the Internal Rev
enue Code of 1986, as amended (IRC), drawback granted on the 
export or destruction of substituted merchandise will be limited to the 
amount of taxes paid (and not returned by refund, credit, or draw
back) on the substituted merchandise. 

(c) Determination of HTSUS classification for substituted merchan
dise. Requests for binding rulings on the classification of imported, 
substituted, or exported merchandise may be submitted to CBP pur
suant to the procedures set forth in part 177. 

(d) Claims for wine. (1) Alternative substitution standard. In addi
tion to 8-digit HTSUS substitution standard in § 190.2, drawback of 
duties, taxes, and fees, paid on imported wine as defined in § 190.2 
may be allowable under 19 U.S.C. 1313(j)(2) with respect to wine if 
the imported wine and the exported wine are of the same color and 
the price variation between the imported wine and the exported wine 
does not exceed 50 percent. 

(2) Allowable refund. For any drawback claim for wine (as defined 
in § 190.2) based on subsection (j)(2), the total amount of drawback 
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allowable will be equal to 99 percent of the duties, taxes, and fees paid 
with respect to the imported merchandise, without regard to the 
limitations in paragraph (b). 

(3) Required certification. When the basis for substitution for wine 
drawback claims under 19 U.S.C. 1313(j)(2) is the alternative substi
tution standard rule set forth in (d)(1), claims under this subpart may 
be paid and liquidated if: 

(i) The claimant specifies on the drawback entry that the basis for 
substitution is the alternative substitution standard for wine; and 

(ii) The claimant provides a certification, as part of the complete 
claim (see 190.51(a)), stating that: 

(A) The imported wine and the exported wine are a Class 1 grape 
wine (as defined in 27 CFR 4.21(a)(1)) of the same color (i.e., red, 
white, or rosé); 

(B) The imported wine and the exported wine are table wines (as 
defined in 27 CFR 4.21(a)(2)) and the alcoholic content does not 
exceed 14 percent by volume; and 

(C) The price variation between the imported wine and the exported 
wine does not exceed 50 percent. 

(e) Operations performed on substituted merchandise. The perform
ing of any operation or combination of operations, not amounting to 
manufacture or production as provided for in 19 U.S.C. 1313(j)(3)(B), 
on the substituted merchandise is not a use of that merchandise for 
purposes of this section. 

(f) Designation by successor; 19 U.S.C. 1313 (s). (1) General rule. 
Upon compliance with the requirements of this section and under 19 
U.S.C. 1313(s), a drawback successor as defined in paragraph (f)(2) of 
this section may designate either of the following as the basis for 
drawback on merchandise possessed by the successor after the date of 
succession: 

(i) Imported merchandise which the predecessor, before the date of 
succession, imported; or 

(ii) Imported and/or substituted merchandise that was transferred 
to the predecessor from the person who imported and paid duty on the 
imported merchandise. 

(2) Drawback successor. A ‘‘drawback successor’’ is an entity to 
which another entity (predecessor) has transferred, by written agree
ment, merger, or corporate resolution: 

(i) All or substantially all of the rights, privileges, immunities, 
powers, duties, and liabilities of the predecessor; or 

(ii) The assets and other business interests of a division, plant, or 
other business unit of such predecessor, provided that the value of the 
transferred assets and interests (realty, personalty, and intangibles, 
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exclusive of the drawback rights) exceeds the value of such drawback 
rights, whether vested or contingent. 

(3) Certifications and required evidence—(i) Records of predecessor. 
The predecessor or successor must certify in an attachment to the 
drawback claim that the successor is in possession of the predeces
sor’s records which are necessary to establish the right to drawback 
under the law and regulations with respect to the imported and/or 
substituted merchandise. 

(ii) Merchandise not otherwise designated. The predecessor or suc
cessor must certify in an attachment to the drawback claim, that the 
predecessor has not and will not designate, nor enable any other 
person to designate, the imported and/or substituted merchandise as 
the basis for drawback. 

(iii) Value of transferred property. In instances in which assets and 
other business interests of a division, plant, or other business unit of 
a predecessor are transferred, the predecessor or successor must 
specify, and maintain supporting records to establish, the value of the 
drawback rights and the value of all other transferred property. 

(iv) Review by CBP. The written agreement, merger, or corporate 
resolution, provided for in paragraph (f)(2) of this section, and the 
records and evidence provided for in paragraph (f)(3)(i) through (iii) of 
this section, must be retained by the appropriate party(s) for 3 years 
from the date of liquidation of the related claim and are subject to 
review by CBP upon request. 

§ 190.33 Person entitled to claim unused merchandise 
drawback. 

(a) Direct identification. (1) Under 19 U.S.C. 1313(j)(1), as amended, 
the exporter or destroyer will be entitled to claim drawback. 

(2) The exporter or destroyer may waive the right to claim draw
back and assign such right to the importer or any intermediate party. 
A drawback claimant under 19 U.S.C. 1313(j)(1) other than the ex
porter or destroyer must secure and retain a certification signed by 
the exporter or destroyer waiving the right to claim drawback, and 
did not and will not authorize any other party to claim the exporta
tion or destruction for drawback (see § 190.82 of this part). The 
certification provided for under this section may be a blanket certifi
cation for a stated period. The claimant must file such certification at 
the time of, or prior to, the filing of the claim(s) covered by the 
certification. 

(b) Substitution. (1) Under 19 U.S.C. 1313(j)(2), as amended, the 
following parties may claim drawback: 
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(i) In situations where the exporter or destroyer of the substituted 
merchandise is also the importer of the imported merchandise, that 
party will be entitled to claim drawback. 

(ii) In situations where the person who imported and paid the duty 
on the imported merchandise transfers the imported merchandise, 
substituted merchandise, or any combination of imported and substi
tuted merchandise to the person who exports or destroys that mer
chandise, the exporter or destroyer will be entitled to claim drawback. 
(Any such transferred merchandise, regardless of its origin, will be 
treated as imported merchandise for purposes of drawback under 19 
U.S.C. 1313(j)(2), and any retained merchandise will be treated as 
domestic merchandise.) 

(iii) In situations where the transferred merchandise described in 
paragraph (b)(1)(ii) of this section is the subject of further transfer(s), 
such transfer(s) must be documented by records, including records 
kept in the normal course of business, and the exporter or destroyer 
will be entitled to claim drawback (multiple substitutions are not 
permitted). 

(2) The exporter or destroyer may waive the right to claim draw
back and assign such right to the importer or to any intermediate 
party, provided that the claimant had possession of the substituted 
merchandise prior to its exportation or destruction. A drawback 
claimant under 19 U.S.C. 1313(j)(2) other than the exporter or de
stroyer must secure and retain a certification signed by the exporter 
or destroyer that such party waived the right to claim drawback, and 
did not and will not authorize any other party to claim the exporta
tion or destruction for drawback (see § 190.82). The certification 
provided for under this section may be a blanket certification for a 
stated period. The claimant must file such certification at the time of, 
or prior to, the filing of the claim(s) covered by the certification. 

§ 190.34 Transfer of merchandise. 
Any transfer of merchandise (see § 190.10) must be recorded in 

records, which may include records kept in the normal course of 
business, as defined in § 190.2. 

§ 190.35 Notice of intent to export; examination of 
merchandise. 

(a) Notice. A notice of intent to export merchandise which may be 
the subject of an unused merchandise drawback claim (19 U.S.C. 
1313(j)) must be provided to CBP to give CBP the opportunity to 
examine the merchandise. The claimant, or the exporter, must file at 
the port of intended examination a Notice of Intent to Export, De
stroy, or Return Merchandise for Purposes of Drawback on CBP Form 
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7553 at least 2 working days prior to the date of intended exportation 
unless CBP approves another filing period or the claimant has been 
granted a waiver of prior notice (see § 190.91). 

(b) Required information. The notice must certify that the merchan
dise has not been used in the United States before exportation. In 
addition, the notice must provide the bill of lading number, if known, 
the name and telephone number, mailing address, and, if available, 
fax number and email address of a contact person, and the location of 
the merchandise. 

(c) Decision to examine or to waive examination. Within 2 working 
days after receipt of the Notice of Intent to Export, Destroy, or Return 
Merchandise for Purposes of Drawback (see paragraph (a) of this 
section), CBP will notify the party designated on the Notice in writing 
of CBP’s decision to either examine the merchandise to be exported, 
or to waive examination. If CBP timely notifies the designated party, 
in writing, of its decision to examine the merchandise (see paragraph 
(d) of this section), but the merchandise is exported without having 
been presented to CBP for examination, any drawback claim, or part 
thereof, based on the Notice will be denied. If CBP notifies the des
ignated party, in writing, of its decision to waive examination of the 
merchandise, or, if timely notification of a decision by CBP to examine 
or to waive examination has not been received, the merchandise may 
be exported without delay. 

(d) Time and place of examination. If CBP gives timely notice of its 
decision to examine the export merchandise, the merchandise to be 
examined must be promptly presented to CBP. CBP must examine 
the merchandise within 5 working days after presentation of the 
merchandise. The merchandise may be exported without examina
tion if CBP fails to timely examine the merchandise after presenta
tion to CBP. If the examination is completed at a port other than the 
port of actual exportation, the merchandise must be transported 
in-bond to the port of exportation. 

(e) Extent of examination. The appropriate CBP office may permit 
release of merchandise without examination, or may examine, to the 
extent determined to be necessary, the items exported or destroyed. 

§ 190.36 Failure to file Notice of Intent to Export, Destroy, or 
Return Merchandise for Purposes of Drawback. 

(a) General; application. Merchandise which has been exported 
without complying with the requirements of § 190.35(a) or § 190.91 
may be eligible for unused merchandise drawback under 19 U.S.C. 
1313(j) subject to the following conditions: 
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(1) Application. The claimant must file a written application with 
the drawback office where the drawback claims will be filed. Such 
application must include the following: 

(i) Required information. 
(A) Name, address, and Internal Revenue Service (IRS) number 

(with suffix) of applicant; 
(B) Name, address, and IRS number(s) (with suffix(es)) of export

er(s), if applicant is not the exporter; 
(C) Export period covered by this application; 
(D) Commodity/product lines of imported and exported merchan

dise covered in this application (and the applicable HTSUS numbers); 
(E) The origin of the above merchandise; 
(F) Estimated number of export transactions covered in this appli

cation; 
(G) Estimated number of drawback claims and estimated time of 

filing those claims to be covered in this application; 
(H) The port(s) of exportation; 
(I) Estimated dollar value of potential drawback claims to be cov

ered in this application; 
(J) The relationship between the parties involved in the import and 

export transactions; and 
(K) Provision(s) of drawback covered under the application; 
(ii) Written declarations regarding: 
(A) The reason(s) that CBP was not notified of the intent to export; 

and 
(B) Whether the applicant, to the best of its knowledge, will have 

future exportations on which unused merchandise drawback might 
be claimed; and 

(iii) A certification that the following documentary evidence will be 
made available for CBP to review upon request: 

(A) For the purpose of establishing that the imported merchandise 
was not used in the United States (for purposes of drawback under 19 
U.S.C. 1313(j)(1)) or that the exported merchandise was not used in 
the United States and satisfied the requirements for substitution 
with the imported merchandise (for purposes of drawback under 19 
U.S.C. 1313(j)(2)), and, as applicable: 

(1) Records; 
(2) Any laboratory records prepared in the ordinary course of busi

ness; and/or 
(3) Inventory records prepared in the ordinary course of business 

tracing all relevant movements and storage of the imported merchan
dise, substituted merchandise, and/or exported merchandise; and 
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(B) Evidence establishing compliance with all other applicable 
drawback requirements. 

(2) One-Time Use. The procedure provided for in this section may be 
used by a claimant only once, unless good cause is shown (for ex
ample, successorship). 

(3) Claims filed pending disposition of application. Drawback 
claims may be filed under this section pending disposition of the 
application. However, those drawback claims will not be processed or 
paid until the application is approved by CBP. 

(b) CBP action. In order for CBP to evaluate the application under 
this section, CBP may request, and the applicant must provide, any of 
the information listed in paragraph (a)(1)(iii)(A)(1) through (3) of this 
section. In making its decision to approve or deny the application 
under this section, CBP will consider factors such as, but not limited 
to, the following: 

(1) Information provided by the claimant in the written application; 
(2) Any of the information listed in paragraphs (a)(1)(iii)(A)(1) 

through (3) of this section and requested by CBP under paragraph (b); 
and 

(3) The applicant’s prior record with CBP. 
(c) Time for CBP action. CBP will notify the applicant in writing 

within 90 days after receipt of the application of its decision to 
approve or deny the application, or of CBP’s inability to approve, deny 
or act on the application and the reason therefor. 

(d) Appeal of denial of application. If CBP denies the application, 
the applicant may file a written appeal with the drawback office 
which issued the denial, provided that the applicant files this appeal 
within 30 days of the date of denial. If CBP denies this initial appeal, 
the applicant may file a further written appeal with CBP Headquar
ters, Office of Trade, Trade Policy and Programs, provided that the 
applicant files this further appeal within 30 days of the denial date of 
the initial appeal. CBP may extend the 30-day period for appeal to the 
drawback office or to CBP Headquarters, for good cause, if the appli
cant applies in writing for such extension within the appropriate 
30-day period above. 

(e) Future intent to export unused merchandise. If an applicant 
states it will have future exportations on which unused merchandise 
drawback may be claimed (see paragraph (a)(1)(ii)(B) of this section), 
the applicant will be informed of the procedures for waiver of prior 
notice (see § 190.91). If the applicant seeks waiver of prior notice 
under § 190.91, any documentation submitted to CBP to comply with 
this section will be included in the request under § 190.91. An appli
cant that states that it will have future exportations on which unused 
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merchandise drawback may be claimed (see paragraph (a)(1)(ii)(B) of 
this section) and which does not obtain waiver of prior notice must 
notify CBP of its intent to export prior to each such exportation, in 
accordance with § 190.35. 

§ 190.37 Destruction under CBP supervision. 
A claimant may destroy merchandise and obtain unused merchan

dise drawback by complying with the procedures set forth in § 190.71 
relating to destruction. 

§ 190.38 Recordkeeping. 
(a) Maintained by claimant; by others. Pursuant to 19 U.S.C. 

1508(c)(3), all records which are necessary to be maintained by the 
claimant under this part with respect to drawback claims, and re
cords kept by others to complement the records of the claimant, which 
are essential to establish compliance with the legal requirements of 
19 U.S.C. 1313(j)(1) or (j)(2), as applicable, and this part with respect 
to drawback claims, must be retained for 3 years after liquidation of 
such claims (under 19 U.S.C. 1508, the same records may be subject 
to a different retention period for different purposes). 

(b) Accounting for the merchandise. Merchandise subject to draw
back under 19 U.S.C. 1313(j)(1) and (j)(2) must be accounted for in a 
manner which will enable the claimant: 

(1) To determine, and CBP to verify, the applicable import entry or 
transfer(s) of drawback-eligible merchandise; 

(2) To determine, and CBP to verify, the applicable exportation or 
destruction; and 

(3) To identify, with respect to the import entry or any transfer(s) of 
drawback-eligible merchandise, the imported merchandise desig
nated as the basis for the drawback claim. 

Subpart D—Rejected Merchandise 

§ 190.41 Rejected merchandise drawback. 
Section 313(c) of the Act, as amended (19 U.S.C. 1313(c)), provides 

for drawback upon the exportation or destruction under CBP super
vision of imported merchandise which has been entered, or with
drawn from warehouse, for consumption, duty-paid, and which: Does 
not conform to sample or specifications; has been shipped without the 
consent of the consignee; or has been determined to be defective as of 
the time of importation; or ultimately sold at retail by the importer or 
the person who received the merchandise from the importer, and for 
any reason returned to and accepted by the importer or the person 
who received the merchandise from the importer. The total amount of 
drawback allowable will be 99 percent of the amount of duties paid 
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with respect to the imported, duty-paid merchandise. See subpart P 
for drawback of internal revenue taxes for unmerchantable or non
conforming distilled spirits, wines, or beer. 

§ 190.42 Procedures and supporting documentation. 
(a) Time limit for exportation or destruction. Drawback will be 

denied on merchandise that is exported or destroyed after the statu
tory 5-year time period. 

(b) Required documentation. The claimant must submit documen
tation to CBP as part of the complete drawback claim (see § 190.51) to 
establish that the merchandise did not conform to sample or specifi
cation, was shipped without the consent of the consignee, or was 
defective as of the time of importation (see § 190.45 for additional 
requirements for claims made on rejected retail merchandise under 
19 U.S.C. 1313(c)(1)(C)(ii)). If the claimant was not the importer, the 
claimant must also: 

(1) Submit a statement signed by the importer and every other 
person, other than the ultimate purchaser, that owned the goods, that 
no other claim for drawback was made on the goods by any other 
person; and 

(2) Certify that records are available to support the statement 
required in paragraph (b)(1) of this section. 

(c) Notice. A notice of intent to export or destroy merchandise which 
may be the subject of a rejected merchandise drawback claim (19 
U.S.C. 1313(c)) must be provided to CBP to give CBP the opportunity 
to examine the merchandise. The claimant, or the exporter (for de
struction under CBP supervision, see § 190.71), must file at the port 
of intended redelivery to CBP custody a Notice of Intent to Export, 
Destroy, or Return Merchandise for Purposes of Drawback on CBP 
Form 7553 at least 5 working days prior to the date of intended return 
to CBP custody. Waiver of prior notice for exportations under 19 
U.S.C. 1313(j) (see § 190.91) is inapplicable to exportations under 19 
U.S.C. 1313(c). 

(d) Required information. The notice must provide the bill of lading 
number, if known, the name and telephone number, mailing address, 
and, if available, fax number and email address of a contact person, 
and the location of the merchandise. 

(e) Decision to waive examination. Within 2 working days after 
receipt of the Notice of Intent to Export, Destroy, or Return Merchan
dise for Purposes of Drawback (see paragraph (c) of this section), CBP 
will notify, in writing, the party designated on the Notice of CBP’s 
decision to either examine the merchandise to be exported or de
stroyed, or to waive examination. If CBP timely notifies the desig
nated party, in writing, of its decision to examine the merchandise 



158 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

(see paragraph (f) of this section), but the merchandise is exported or 
destroyed without having been presented to CBP for such examina
tion, any drawback claim, or part thereof, based on the Notice of 
Intent to Export, Destroy, or Return Merchandise for Purposes of 
Drawback, must be denied. If CBP notifies the designated party, in 
writing, of its decision to waive examination of the merchandise, or, if 
timely notification of a decision by CBP to examine or to waive 
examination is absent, the merchandise may be exported or destroyed 
without delay and will be deemed to have been returned to CBP 
custody. 

(f) Time and place of examination. If CBP gives timely notice of its 
decision to examine the merchandise to be exported or destroyed, the 
merchandise to be examined must be promptly presented to CBP. 
CBP must examine the merchandise within 5 working days after 
presentation of the merchandise. The merchandise may be exported 
or destroyed without examination if CBP fails to timely examine the 
merchandise after presentation to CBP, and in such case the mer
chandise will be deemed to have been returned to CBP custody. If the 
examination is completed at a port other than the port of actual 
exportation or destruction, the merchandise must be transported 
in-bond to the port of exportation or destruction. 

(g) Extent of examination. The appropriate CBP office may permit 
release of merchandise without examination, or may examine, to the 
extent determined to be necessary, the items exported or destroyed. 

(h) Drawback claim. When filing the drawback claim, the drawback 
claimant must correctly calculate the amount of drawback due (see § 
190.51(b)). The procedures for restructuring a claim (see § 190.53) 
apply to rejected merchandise drawback if the claimant has an on
going export program which qualifies for this type of drawback. 

(i) Exportation. Claimants must provide documentary evidence of 
exportation (see subpart G of this part). The claimant may establish 
exportation by mail as set out in § 190.74o. 

§ 190.43 Unused merchandise drawback claim. 
Rejected merchandise may be the subject of an unused merchandise 

drawback claim under 19 U.S.C. 1313(j)(1), in accordance with sub
part C of this part, to the extent that the merchandise qualifies 
therefor. 

§ 190.44 [Reserved] 

§ 190.45 Returned retail merchandise. 
(a) Special rule for substitution. Section 313(c)(1)(C)(ii) of the Tariff 

Act of 1930, as amended (19 U.S.C. 1313(c)(1)(C)(ii)), provides for 
drawback upon the exportation or destruction under CBP supervision 
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of imported merchandise which has been entered, or withdrawn from 
warehouse, for consumption, duty-paid and ultimately sold at retail 
by the importer, or the person who received the merchandise from the 
importer, and for any reason returned to and accepted by the im
porter, or the person who received the merchandise from the im
porter. 

(b) Eligibility requirements. (1) Drawback is allowable pursuant to 
compliance with all requirements set forth in this subpart; and 

(2) The claimant must also show by evidence satisfactory to CBP 
that drawback may be claimed by— 

(i) Designating an entry of merchandise that was imported within 
1 year before the date of exportation or destruction of the merchan
dise described in paragraph (a) under CBP supervision. 

(ii) Certifying that the same 8-digit HTSUS subheading number 
and specific product identifier (such as part number, SKU, or product 
code) apply to both the merchandise designated for drawback (in the 
import documentation) and the returned merchandise. 

(c) Allowable refund. The total amount of drawback allowable will 
not exceed 99 percent of the amount of duties paid with respect to the 
imported merchandise. 

(d) Denial of claims. No drawback will be refunded if CBP is not 
satisfied that the claimant has provided, upon request, the documen
tation necessary to support the certification required in paragraph 
(b)(2)(ii). 

Subpart E—Completion of Drawback Claims 

§ 190.51 Completion of drawback claims. 
(a) General—(1) Complete claim. Unless otherwise specified, a com

plete drawback claim under this part will consist of the successful 
electronic transmission to CBP of the drawback entry (as described in 
subparagraph (2)), applicable Notice(s) of Intent to Export, Destroy, 
or Return Merchandise for Purposes of Drawback on CBP Form 7553, 
applicable import entry data, and evidence of exportation or destruc
tion as provided for under subpart G of this part. 

(2) Drawback entry. The drawback entry is to be filed through a 
CBP-authorized electronic system and must include the following: 

(i) Claimant identification number, name, and address; 
(ii) Broker identification number, name, and address (if applicable); 
(a) General—(1) Complete claim. Unless otherwise specified, a com

plete drawback claim under this part will consist of the successful 
electronic transmission to CBP of the drawback entry (as described in 
subparagraph (2)), applicable Notice(s) of Intent to Export, Destroy, 
or Return Merchandise for Purposes of Drawback on CBP Form 7553, 
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applicable import entry data, and evidence of exportation or destruc
tion as provided for under subpart G of this part. 

(2) Drawback entry. The drawback entry is to be filed through a 
CBP-authorized electronic system and must include the following: 

(i) Claimant identification number, name, and address; 
(ii) Broker identification number, name, and address (if applicable); 
(iii) Surety code, bond type, and amount of bond; 
(iv) Port code for the drawback office that will review the claim; 
(v) Drawback entry number and provision(s) under which drawback 

is claimed; 
(vi) Statement of eligibility for applicable privileges (as provided for 

in subpart I of this part); 
(vii) Amount of refund claimed for each of relevant duties, taxes, 

and fees (calculated to two decimal places); 
(viii) For each designated import entry line item, the entry number 

and the line item number designating the merchandise, a description 
of the merchandise, a unique import tracing identification number(s) 
(ITIN) (used to associate the imported merchandise and any substi
tuted merchandise with any intermediate products (if applicable) and 
the drawback-eligible exported or destroyed merchandise or finished 
article(s)), as well as the following information for the merchandise 
designated as the basis for the drawback claim: The 10-digit HTSUS 
classification and associated duty rate(s), amount of duties paid, 
applicable entered value (see 19 CFR 190.11(a)), quantity and unit of 
measure (using the unit(s) of measure required under the HTSUS, if 
applicable), as well as the types, rates, and amounts of any other 
duties, taxes, or fees for which a refund is requested; 

(ix) For manufacturing claims under 19 U.S.C. 1313(a) or (b), the 
basis of the claim (as provided for in § 190.23), the ruling number, the 
factory location, the date(s) of use of the imported and/or substituted 
merchandise in manufacturing/processing, the 10-digit HTSUS clas
sification for the imported merchandise and/or which would have 
been applicable to the substituted merchandise had it been imported, 
the quantity and unit of measure (using the unit(s) of measure re
quired under the HTSUS, if applicable) of the imported and/or sub
stituted merchandise in manufacturing/processing, unique manufac
ture tracing identification number(s) (MTIN) (used to associate the 
manufactured merchandise, including any intermediate products, 
with the drawback-eligible exported or destroyed finished article(s)), 
and a certification from the claimant that provides as follows: ‘‘The 
article(s) described above were manufactured or produced and dis
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posed of as stated herein in accordance with the drawback ruling on 
file with CBP and in compliance with applicable laws and regula
tions.’’; 

(x) Indicate whether the designated imported merchandise, other 
substituted merchandise, or finished article (for manufacturing 
claims) was transferred to the drawback claimant prior to the expor
tation or destruction of the eligible merchandise, and for unused 
merchandise drawback claims under 19 U.S.C. 1313(j), provide a 
certification from the client that provides as follows: ‘‘The under
signed hereby certifies that the merchandise herein described is un
used in the United States and further certifies that this merchandise 
was not subjected to any process of manufacture or other operation 
except the allowable operations as provided for by regulation.’’; 

(xi) Indicate whether the eligible merchandise was exported or 
destroyed and provide the applicable 10-digit HTSUS or Department 
of Commerce Schedule B classification, quantity, and unit of measure 
(the unit of measure specified must be the same as that which was 
required under the HTSUS for the designated imported merchandise) 
and, for claims under 19 U.S.C. 1313(c), specify the basis as one of the 
following: 

(A) Merchandise does not conform to sample or specifications; 
(B) Merchandise was defective at time of importation; 
(C) Merchandise was shipped without consent of the consignee; or 
(D) Merchandise sold at retail and returned to the importer or the 

person who received the merchandise from the importer; 
(xii) For eligible merchandise that was exported, the unique export 

identifier (the number used to associate the export transaction with 
the appropriate documentary evidence of exportation), bill of lading 
number, export destination, name of exporter, the applicable com
parative value pursuant to 19 CFR 190.11(b) (see § 190.22(a)(1)(ii), § 
190.22(a)(2)(ii), or § 190.32(b)) for substitution claims, and a certifi
cation from the claimant that provides as follows: ‘‘I declare, to the 
best of my knowledge and belief, that all of the statements in this 
document are correct and that the exported article is not to be re-
landed in the United States or any of its possessions without paying 
duty.’’; 

(xiii) For eligible merchandise that was destroyed, the name of the 
destroyer and, if substituted, the applicable comparative value pur
suant to 19 CFR 190.11(c) (see § 190.22(a)(1)(ii), § 190.22(a)(2)(ii), or 
§ 190.32(b)), and a certification from the claimant, if applicable, that 
provides as follows: ‘‘The undersigned hereby certifies that, for the 
destroyed merchandise herein described, the value of recovered ma
terials (including the value of any tax benefit or royalty payment) 
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that accrues to the drawback claimant has been deducted from the 
value of the imported (or substituted) merchandise designated by the 
claimant, in accordance with 19 U.S.C. 1313(x).’’; 

(xiv) For substitution unused merchandise drawback claims under 
19 U.S.C. 1313(j)(2), a certification from the claimant that provides as 
follows: ‘‘The undersigned hereby certifies that the substituted mer
chandise is unused in the United States and that the substituted 
merchandise was in our possession prior to exportation or destruc
tion.’’; 

(xv) For NAFTA drawback claims provided for in subpart E of part 
181, the foreign entry number and date of entry, the HTSUS classi
fication for the foreign entry, the amount of duties paid for the foreign 
entry and the applicable exchange rate, and, if applicable, a certifi
cation from the claimant that provides as follows: ‘‘Same condition to 
NAFTA countries—The undersigned certifies that the merchandise 
herein described is in the same condition as when it was imported 
under the above import entry(s) and further certifies that this mer
chandise was not subjected to any process of manufacture or other 
operation except the allowable operations as provided for by regula
tion.’’; and 

(xvi) All certifications required in this part and as otherwise 
deemed necessary by CBP to establish compliance with the applicable 
laws and regulations, as well as the following declaration: ‘‘The un
dersigned acknowledges statutory requirements that all records sup
porting the information on this document are to be retained by the 
issuing party for a period of 3 years from the date of liquidation of the 
drawback claim. All required documentation that must be uploaded 
in accordance with 19 CFR 190.51 will be provided to CBP within 24 
hours of the filing of the drawback claim. The undersigned acknowl
edges that a false certification of the foregoing renders the drawback 
claim incomplete and subject to denial. The undersigned is fully 
aware of the sanctions provided in 18 U.S.C. 1001, and 18 U.S.C. 550, 
and 19 U.S.C. 1593a.’’ 

(3) Election of line item designation for imported merchandise. Mer
chandise on a specific line on an entry summary may be designated 
for either direct identification or substitution claims but a single line 
on an entry summary may not be split for purposes of claiming 
drawback under both direct identification and substitution claims. 
The first complete drawback claim accepted by CBP which designates 
merchandise on a line on an entry summary establishes this desig
nation for any remaining merchandise on that same line. For claims 
involving transferred merchandise, please see § 190.10(c) regarding 
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required notifications concerning whether the merchandise should be 
eligible for direct identification or substitution claims. 

(4) Limitation on line item eligibility for imported merchandise. 
Claimants are prohibited from filing substitution drawback claims 
under part 190 for imported merchandise associated with a line item 
on an entry summary if any other merchandise covered on that entry 
summary has been designated as the basis of a claim under part 191. 

(b) Drawback due—(1) Claimant required to calculate drawback. 
Drawback claimants are required to correctly calculate the amount of 
drawback due. The amount of drawback requested on the drawback 
entry is generally to be 99 percent of the duties, taxes, and fees 
eligible for drawback. (For example, if $1,000 in import duties are 
eligible for drawback less 1 percent ($10), the amount claimed on the 
drawback entry should be for $990.) Claims exceeding 99 percent (or 
100% when 100% of the duty is available for drawback) will not be 
paid until the calculations have been corrected by the claimant. 
Claims for less than 99 percent (or 100% when 100% of the duty is 
available for drawback) will be paid as filed, unless the claimant 
amends the claim in accordance with § 190.52(c). The amount of 
duties, taxes, and fees eligible for drawback is determined by whether 
a claim is based upon direct identification or substitution, as provided 
for below: 

(i) Direct identification. The amounts eligible for drawback for a 
unit of merchandise consists of those duties, taxes, and fees that were 
paid for that unit of the designated imported merchandise. This may 
be the amount of duties, taxes, and fees actually tendered on that unit 
or those attributable to that unit, if identified pursuant to an ap
proved accounting method (see 19 CFR 190.14). 

(ii) Substitution. The amount of duties, taxes, and fees eligible for 
drawback pursuant to 19 U.S.C. 1313(b) or 19 U.S.C. 1313(j)(2) is 
determined by per unit averaging, as defined in 19 CFR 190.2. The 
amount that may be refunded is also subject to the limitations set 
forth in 19 CFR 190.22(a)(1)(ii) (manufacturing claims) and 19 CFR 
190.32(b) (unused merchandise claims), as applicable. 

(2) Merchandise processing fee apportionment calculation. Where a 
drawback claimant requests a refund of a merchandise processing fee 
paid pursuant to 19 U.S.C. 58c(a)(9)(A), the claimant is required to 
correctly apportion the fee to that imported merchandise for which 
drawback is claimed when calculating the amount of drawback re
quested on the drawback entry. This is determined as follows: 

(i) Relative value ratio for each line item. The value of each line 
item of entered merchandise subject to a merchandise processing fee 
is calculated (to four decimal places) by dividing the value of the line 
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item subject to the fee by the total value of entered merchandise 
subject to the fee. The result is the relative value ratio. 

(ii) Merchandise processing fee apportioned to each line item. To 
apportion the merchandise processing fee to each line item, the rela
tive value ratio for each line item is multiplied by the merchandise 
processing fee paid. 

(iii) Amount of merchandise processing fee eligible for drawback per 
line item. The amount of merchandise processing fee apportioned to 
each line item is multiplied by 99 percent to calculate that portion of 
the fee attributable to each line item that is eligible for drawback. 

(iv) Amount of merchandise processing fee eligible for drawback per 
unit of merchandise. To calculate the amount of a merchandise pro
cessing fee eligible for drawback per unit of merchandise, the line 
item amount that is eligible for drawback is divided by the number of 
units covered by that line item (to two decimal places). 

(v) Limitation on amount of merchandise processing fee eligible for 
drawback for substitution claims. The amount of a merchandise pro
cessing fee eligible for drawback per unit of merchandise for draw
back claims based upon substitution is subject to the limitations set 
forth in §§ 190.22(a)(1)(ii) (manufacturing claims) and 190.32(b) (un
used merchandise claims), as applicable. 

(vi)(A) Example 1: 
(iii) Surety code, bond type, and amount of bond; 
(iv) Port code for the drawback office that will review the claim; 
(v) Drawback entry number and provision(s) under which drawback 

is claimed; 
(vi) Statement of eligibility for applicable privileges (as provided for 

in subpart I of this part); 
(vii) Amount of refund claimed for each of relevant duties, taxes, 

and fees (calculated to two decimal places); 
(viii) For each designated import entry line item, the entry number 

and the line item number designating the merchandise, a description 
of the merchandise, a unique import tracing identification number(s) 
(ITIN) (used to associate the imported merchandise and any substi
tuted merchandise with any intermediate products (if applicable) and 
the drawback-eligible exported or destroyed merchandise or finished 
article(s)), as well as the following information for the merchandise 
designated as the basis for the drawback claim: The 10-digit HTSUS 
classification and associated duty rate(s), amount of duties paid, 
applicable entered value (see 19 CFR 190.11(a)), quantity and unit of 
measure (using the unit(s) of measure required under the HTSUS, if 
applicable), as well as the types, rates, and amounts of any other 
duties, taxes, or fees for which a refund is requested; 



165 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

(ix) For manufacturing claims under 19 U.S.C. 1313(a) or (b), the 
basis of the claim (as provided for in § 190.23), the ruling number, the 
factory location, the date(s) of use of the imported and/or substituted 
merchandise in manufacturing/processing, the 10-digit HTSUS clas
sification for the imported merchandise and/or which would have 
been applicable to the substituted merchandise had it been imported, 
the quantity and unit of measure (using the unit(s) of measure re
quired under the HTSUS, if applicable) of the imported and/or sub
stituted merchandise in manufacturing/processing, unique manufac
ture tracing identification number(s) (MTIN) (used to associate the 
manufactured merchandise, including any intermediate products, 
with the drawback-eligible exported or destroyed finished article(s)), 
and a certification from the claimant that provides as follows: ‘‘The 
article(s) described above were manufactured or produced and dis
posed of as stated herein in accordance with the drawback ruling on 
file with CBP and in compliance with applicable laws and regula
tions.’’; 

(x) Indicate whether the designated imported merchandise, other 
substituted merchandise, or finished article (for manufacturing 
claims) was transferred to the drawback claimant prior to the expor
tation or destruction of the eligible merchandise, and for unused 
merchandise drawback claims under 19 U.S.C. 1313(j), provide a 
certification from the client that provides as follows: ‘‘The under
signed hereby certifies that the merchandise herein described is un
used in the United States and further certifies that this merchandise 
was not subjected to any process of manufacture or other operation 
except the allowable operations as provided for by regulation.’’; 

(xi) Indicate whether the eligible merchandise was exported or 
destroyed and provide the applicable 10-digit HTSUS or Department 
of Commerce Schedule B classification, quantity, and unit of measure 
(the unit of measure specified must be the same as that which was 
required under the HTSUS for the designated imported merchandise) 
and, for claims under 19 U.S.C. 1313(c), specify the basis as one of the 
following: 

(A) Merchandise does not conform to sample or specifications; 
(B) Merchandise was defective at time of importation; 
(C) Merchandise was shipped without consent of the consignee; or 
(D) Merchandise sold at retail and returned to the importer or the 

person who received the merchandise from the importer; 
(xii) For eligible merchandise that was exported, the unique export 

identifier (the number used to associate the export transaction with 
the appropriate documentary evidence of exportation), bill of lading 
number, export destination, name of exporter, the applicable com
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parative value pursuant to 19 CFR 190.11(b) (see § 190.22(a)(1)(ii), § 
190.22(a)(2)(ii), or § 190.32(b)) for substitution claims, and a certifi
cation from the claimant that provides as follows: ‘‘I declare, to the 
best of my knowledge and belief, that all of the statements in this 
document are correct and that the exported article is not to be re-
landed in the United States or any of its possessions without paying 
duty.’’; 

(xiii) For eligible merchandise that was destroyed, the name of the 
destroyer and, if substituted, the applicable comparative value pur
suant to 19 CFR 190.11(c) (see § 190.22(a)(1)(ii), § 190.22(a)(2)(ii), or 
§ 190.32(b)), and a certification from the claimant, if applicable, that 
provides as follows: ‘‘The undersigned hereby certifies that, for the 
destroyed merchandise herein described, the value of recovered ma
terials (including the value of any tax benefit or royalty payment) 
that accrues to the drawback claimant has been deducted from the 
value of the imported (or substituted) merchandise designated by the 
claimant, in accordance with 19 U.S.C. 1313(x).’’; 

(xiv) For substitution unused merchandise drawback claims under 
19 U.S.C. 1313(j)(2), a certification from the claimant that provides as 
follows: ‘‘The undersigned hereby certifies that the substituted mer
chandise is unused in the United States and that the substituted 
merchandise was in our possession prior to exportation or destruc
tion.’’; 

(xv) For NAFTA drawback claims provided for in subpart E of part 
181, the foreign entry number and date of entry, the HTSUS classi
fication for the foreign entry, the amount of duties paid for the foreign 
entry and the applicable exchange rate, and, if applicable, a certifi
cation from the claimant that provides as follows: ‘‘Same condition to 
NAFTA countries—The undersigned certifies that the merchandise 
herein described is in the same condition as when it was imported 
under the above import entry(s) and further certifies that this mer
chandise was not subjected to any process of manufacture or other 
operation except the allowable operations as provided for by regula
tion.’’; and 

(xvi) All certifications required in this part and as otherwise 
deemed necessary by CBP to establish compliance with the applicable 
laws and regulations, as well as the following declaration: ‘‘The un
dersigned acknowledges statutory requirements that all records sup
porting the information on this document are to be retained by the 
issuing party for a period of 3 years from the date of liquidation of the 
drawback claim. All required documentation that must be uploaded 
in accordance with 19 CFR 190.51 will be provided to CBP within 24 
hours of the filing of the drawback claim. The undersigned acknowl
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edges that a false certification of the foregoing renders the drawback 
claim incomplete and subject to denial. The undersigned is fully 
aware of the sanctions provided in 18 U.S.C. 1001, and 18 U.S.C. 550, 
and 19 U.S.C. 1593a.’’ 

(3) Election of line item designation for imported merchandise. Mer
chandise on a specific line on an entry summary may be designated 
for either direct identification or substitution claims but a single line 
on an entry summary may not be split for purposes of claiming 
drawback under both direct identification and substitution claims. 
The first complete drawback claim accepted by CBP which designates 
merchandise on a line on an entry summary establishes this desig
nation for any remaining merchandise on that same line. For claims 
involving transferred merchandise, please see § 190.10(c) regarding 
required notifications concerning whether the merchandise should be 
eligible for direct identification or substitution claims. 

(4) Limitation on line item eligibility for imported merchandise. 
Claimants are prohibited from filing substitution drawback claims 
under part 190 for imported merchandise associated with a line item 
on an entry summary if any other merchandise covered on that entry 
summary has been designated as the basis of a claim under part 191. 

(b) Drawback due—(1) Claimant required to calculate drawback. 
Drawback claimants are required to correctly calculate the amount of 
drawback due. The amount of drawback requested on the drawback 
entry is generally to be 99 percent of the duties, taxes, and fees 
eligible for drawback. (For example, if $1,000 in import duties are 
eligible for drawback less 1 percent ($10), the amount claimed on the 
drawback entry should be for $990.) Claims exceeding 99 percent (or 
100% when 100% of the duty is available for drawback) will not be 
paid until the calculations have been corrected by the claimant. 
Claims for less than 99 percent (or 100% when 100% of the duty is 
available for drawback) will be paid as filed, unless the claimant 
amends the claim in accordance with § 190.52(c). The amount of 
duties, taxes, and fees eligible for drawback is determined by whether 
a claim is based upon direct identification or substitution, as provided 
for below: 

(i) Direct identification. The amounts eligible for drawback for a 
unit of merchandise consists of those duties, taxes, and fees that were 
paid for that unit of the designated imported merchandise. This may 
be the amount of duties, taxes, and fees actually tendered on that unit 
or those attributable to that unit, if identified pursuant to an ap
proved accounting method (see 19 CFR 190.14). 

(ii) Substitution. The amount of duties, taxes, and fees eligible for 
drawback pursuant to 19 U.S.C. 1313(b) or 19 U.S.C. 1313(j)(2) is 
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determined by per unit averaging, as defined in 19 CFR 190.2. The 
amount that may be refunded is also subject to the limitations set 
forth in 19 CFR 190.22(a)(1)(ii) (manufacturing claims) and 19 CFR 
190.32(b) (unused merchandise claims), as applicable. 

(2) Merchandise processing fee apportionment calculation. Where a 
drawback claimant requests a refund of a merchandise processing fee 
paid pursuant to 19 U.S.C. 58c(a)(9)(A), the claimant is required to 
correctly apportion the fee to that imported merchandise for which 
drawback is claimed when calculating the amount of drawback re
quested on the drawback entry. This is determined as follows: 

(i) Relative value ratio for each line item. The value of each line 
item of entered merchandise subject to a merchandise processing fee 
is calculated (to four decimal places) by dividing the value of the line 
item subject to the fee by the total value of entered merchandise 
subject to the fee. The result is the relative value ratio. 

(ii) Merchandise processing fee apportioned to each line item. To 
apportion the merchandise processing fee to each line item, the rela
tive value ratio for each line item is multiplied by the merchandise 
processing fee paid. 

(iii) Amount of merchandise processing fee eligible for drawback per 
line item. The amount of merchandise processing fee apportioned to 
each line item is multiplied by 99 percent to calculate that portion of 
the fee attributable to each line item that is eligible for drawback. 

(iv) Amount of merchandise processing fee eligible for drawback per 
unit of merchandise. To calculate the amount of a merchandise pro
cessing fee eligible for drawback per unit of merchandise, the line 
item amount that is eligible for drawback is divided by the number of 
units covered by that line item (to two decimal places). 

(v) Limitation on amount of merchandise processing fee eligible for 
drawback for substitution claims. The amount of a merchandise pro
cessing fee eligible for drawback per unit of merchandise for draw
back claims based upon substitution is subject to the limitations set 
forth in §§ 190.22(a)(1)(ii) (manufacturing claims) and 190.32(b) (un
used merchandise claims), as applicable. 

(vi)(A) Example 1: 

(1) Line item 1—5,000 articles valued at $10 each total $50,000 

(2) Line item 2—6,000 articles valued at $15 each total $90,000 

(3) Line item 3—10,000 articles valued at $20 each total 
$200,000 

(4) Total units = 21,000 

(5) Total value = $340,000 
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(6) Merchandise processing fee = $485 (for purposes of this 
example, the fee cap of $485 is assumed; see 19 CFR 24.23 for 
the current amount consistent with 19 U.S.C. 58c(a)(9)(B)(i)) 

(i) Line item relative value ratios. The relative value ratio for line 
item 1 is calculated by dividing the value of that line item by the total 
value ($50,000 ÷ 340,000 = .1471). The relative value ratio for line 
item 2 is .2647. The relative value ratio for line item 3 is .5882. 

(ii) Merchandise processing fee apportioned to each line item. The 
amount of fee attributable to each line item is calculated by multi
plying $485 by the applicable relative value ratio. The amount of the 
$485 fee attributable to line item 1 is $71.3435 (.1471 × $485 = 
$71.3435). The amount of the fee attributable to line item 2 is 
$128.3795 (.2647 × $485 = $128.3795). The amount of the fee attrib
utable to line item 3 is $285.2770 (.5882 × $485 = $285.2770). 

(iii) Amount of merchandise processing fee eligible for drawback per 
line item. The amount of merchandise processing fee eligible for 
drawback for line item 1 is $70.6301 (.99 × $71.3435). The amount of 
fee eligible for drawback for line item 2 is $127.0957 (.99 × 
$128.3795). The amount of fee eligible for drawback for line item 3 is 
$282.4242 (.99 × $285.2770). 

(iv) Amount of merchandise processing fee eligible for drawback per 
unit of merchandise. The amount of merchandise processing fee eli
gible for drawback per unit of merchandise is calculated by dividing 
the amount of fee eligible for drawback for the line item by the 
number of units in the line item. For line item 1, the amount of 
merchandise processing fee eligible for drawback per unit is $.0141 
($70.6301 ÷ 5,000 = $.0141). If 1,000 widgets form the basis of a claim 
for drawback under 19 U.S.C. 1313(j), the total amount of drawback 
attributable to the merchandise processing fee is $14.10 (1,000 × 
.0141 = $14.10). For line item 2, the amount of fee eligible for draw
back per unit is $.0212 ($127.0957 ÷ 6,000 = $.0212). For line item 3, 
the amount of fee eligible for drawback per unit is $.0282 ($282.4242 
÷ 10,000 = $.0282). 

(B) Example 2. This example illustrates the treatment of dutiable 
merchandise that is exempt from the merchandise processing fee and 
duty-free merchandise that is subject to the merchandise processing 
fee. 

(1)(i) Line item 1—700 meters of printed cloth valued at $10 per 
meter (total value $7,000) that is exempt from the merchandise pro
cessing fee under 19 U.S.C. 58c(b)(8)(B)(iii) 

(ii) Line item 2—15,000 articles valued at $100 each (total value 
$1,500,000) 
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(iii) Line item 3—10,000 duty-free articles valued at $50 each (total 
value $500,000) 

(iv) The relative value ratios are calculated using line items 2 and 
3 only, as there is no merchandise processing fee imposed by reason of 
importation on line item 1. 

(2)(i) Line item 2—1,500,000 ÷ 2,000,000 = .75 (line items 2 and 3 
form the total value of the merchandise subject to the merchandise 
processing fee). 

(ii) Line item 3—500,000 ÷ 2,000,000 = .25. 
(iii) If the total merchandise processing fee paid was $485, the 

amount of the fee attributable to line item 2 is $363.75 (.75 × $485 = 
$363.75). The amount of the fee attributable to line item 3 is $121.25 
(.25 × $485 = $121.25). 

(iv) The amount of merchandise processing fee eligible for drawback 
for line item 2 is $360.1125 (.99 × $363.75). The amount of fee eligible 
for line item 3 is $120.0375 (.99 × $121.25). 

(v) The amount of drawback on the merchandise processing fee 
attributable to each unit of line item 2 is $.0240 ($360.1125 ÷ 15,000 
= $.0240). The amount of drawback on the merchandise processing 
fee attributable to each unit of line item 3 is $.0120 ($120.0375 ÷ 
10,000 = $.0120). 

(vi) If 1,000 units of line item 2 were exported, the drawback 
attributable to the merchandise processing fee is $24.00 ($.0240 × 
1,000 = $24.00). 

(3) Calculations for all other duties, taxes, and fees. 
(i) General. Where a drawback claimant requests a refund of any 

other duties, taxes, and fees allowable in accordance with § 190.3, the 
claimant is required to accurately calculate (including apportionment 
using per unit averaging or inventory management methods, as ap
propriate) the duties, taxes, and fees attributable to the designated 
imported merchandise for which drawback is being claimed when 
calculating the amount of drawback requested on the drawback entry 
(generally 99% of the duties, taxes, and fees paid on the imported 
merchandise). 

(ii) Examples. As illustrated in the examples in this paragraph, in 
the case of customs duties, the type of calculation required to deter
mine the amount of duties available for refund (generally 99% of the 
duties paid on the imported merchandise) will vary depending on 
whether the duty involved is ad valorem, specific, or compound. 

(1) Example 1: Ad valorem duty rate. Apportionment of the duties 
paid (and available for refund) will be based on the application of the 
duty rates to the per unit values of the imported merchandise. The 
per unit values are based on the invoice values unless the method of 
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refund calculation is per unit averaging, which would require equal 
apportionment of the duties paid over the quantity of imported mer
chandise covered by the line item upon which the imported merchan
dise was reported on the import entry summary. As a result, the 
amount of duties available for refund will vary depending on the 
method used to calculate refunds. 

(2) Example 2: Specific duty rate. No apportionment of the duties 
paid is required to determine the amount available for refund. A fixed 
duty rate is applicable to each unit of the imported merchandise 
based on quantity. This fixed rate will not vary based on the per unit 
values of the imported merchandise and, as a result, there is no 
impact on the amount of duties available for refunds (regardless of 
whether the refunds are calculated based on invoice values or per 
unit averaging). 

(3) Example 3: Compound duty rate. A compound duty rate is a 
combination of an ad valorem duty rate and a specific duty rate, with 
both rates applied to the same imported merchandise. As a result, a 
combination of the calculations discussed in paragraphs (a) and (b) of 
this section will apply when calculating the amount of duties paid 
that are available for refund. 

(b) Limitation. The amount of duties, taxes, and fees eligible for 
drawback per unit of merchandise for drawback claims based upon 
substituted merchandise is subject to the limitations set forth in 19 
CFR 190.22(a)(1)(ii) (manufacturing claims) and 19 CFR 190.32(b) 
(unused merchandise claims), as applicable. 

(c) HTSUS classification or Schedule B commodity number(s)—(1) 
General. Drawback claimants are required to provide, on all draw
back claims they submit, the 10-digit HTSUS classification or the 
Schedule B commodity number(s), for the following: 

(i) Designated imported merchandise. For imported merchandise 
designated on drawback claims, the HTSUS classification applicable 
at the time of entry (e.g., as required to be reported on the applicable 
entry summary(s) and other entry documentation). 

(ii) Substituted merchandise on manufacturing claims. For mer
chandise substituted on manufacturing drawback claims, the HTSUS 
classification numbers provided must be the same as either— 

(A) if the substituted merchandise was imported, the HTSUS clas
sification applicable at the time of entry (e.g., as required to be 
reported on the applicable entry summary(s) and other entry docu
mentation); or, 

(B) if the substituted merchandise was not imported, the HTSUS 
classification that would have been reported to CBP for the applicable 
entry summary(s) and other entry documentation, for the domesti
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cally produced substituted merchandise, at the time of entry of the 
designated imported merchandise. 

(iii) Exported merchandise or articles. For exported merchandise or 
articles, the HTSUS classification or Schedule B commodity num
ber(s) must be from the Electronic Export Information (EEI), when 
required. If no EEI is required (see, 15 CFR part 30 subpart D for a 
complete list of exemptions), then the claimant must provide the 
Schedule B commodity number(s) or HTSUS number(s) that the 
exporter would have set forth on the EEI when the exportation took 
place, but for the exemption from the requirement for an EEI. 

(iv) Destroyed merchandise or articles. For destroyed merchandise 
or articles, the HTSUS classification or Schedule B commodity num
ber(s) must be reported, subject to the following: 

(A) if the HTSUS classification is reported, then it must be the 
HTSUS classification that would have been applicable to the de
stroyed merchandise or articles if they had been entered for consump
tion at the time of destruction; or 

(B) if the Schedule B commodity number is reported, then it must 
be the Schedule B commodity number that would have been reported 
for the destroyed merchandise or articles if the EEI had been required 
for an exportation at the time of destruction. 

(2) Changes to classification. If the 10-digit HTSUS classification or 
the Schedule B commodity number(s) reported to CBP for the draw
back claim are determined to be incorrect or otherwise in controversy 
after the filing of the drawback entry, then the claimant must notify 
the drawback office where the drawback claim was filed of the correct 
HTSUS classification or Schedule B commodity number or the nature 
of the controversy before the liquidation of the drawback entry. 

(d) Method of filing. All drawback claims must be submitted 
through a CBP-authorized system. 

(e) Time of filing—(1) General. A complete drawback claim is timely 
filed if it is successfully transmitted not later than 5 years after the 
date on which the merchandise designated as the basis for the draw
back claim was imported and in compliance with all other applicable 
deadlines under this part. 

(i) Official date of filing. The official date of filing is the date upon 
which CBP receives a complete claim, as provided in paragraph (a) of 
this section, via transmission through a CBP-authorized system, in
cluding the uploading of all required supporting documentation. 

(ii) Abandonment. Claims not completed within the 5-year period 
after the date on which the merchandise designated as the basis for 
the drawback claim was imported will be considered abandoned. 
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Except as provided in paragraph (e)(2) of this section, no extension 
will be granted unless it is established that CBP was responsible for 
the untimely filing; and 

(iii) Special timeframes. For substitution claims, the exportation or 
destruction of merchandise shall not have preceded the date of im
portation of the designated imported merchandise, and/or the expor
tation or destruction of merchandise shall not otherwise be outside of 
the timeframes specified in 19 U.S.C. 1313(c)(2)(C) and 19 U.S.C. 
1313(p)(2), if applicable. 

(2) Major disaster. The 5-year period for filing a complete drawback 
claim provided for in paragraph (e)(1) of this section may be extended 
for a period not to exceed 18 months if: 

(i) The claimant establishes to the satisfaction of CBP that the 
claimant was unable to file the drawback claim because of an event 
declared by the President to be a major disaster, within the meaning 
given to that term in 42 U.S.C. 5122(2), on or after January 1, 1994; 
and 

(ii) The claimant files a request for such extension with CBP no 
later than 1 year from the last day of the 5-year period referred to in 
paragraph (e)(1) of this section. 

(3) Record retention. If an extension is granted with respect to a 
request filed under paragraph (e)(2)(ii) of this section, the periods of 
time for retaining records under 19 U.S.C. 1508(c)(3) will be extended 
for an additional 18 months. 

§ 190.52 Rejecting, perfecting or amending claims. 
(a) Rejecting the claim. Upon review of a drawback claim, if the 

claim is determined to be incomplete (see § 190.51(a)(1)) or untimely 
(see § 190.51(e)), the claim will be rejected and CBP will notify the 
filer. The filer will then have the opportunity to complete the claim 
subject to the requirement for filing a complete claim within 5 years 
of the date of importation of the merchandise designated as the basis 
for the drawback claim. 

(b) Perfecting the claim; additional evidence required. If CBP deter
mines that the claim is complete according to the requirements of § 
190.51(a)(1), but that additional evidence or information is required, 
CBP will notify the filer. The claimant must furnish, or have the 
appropriate party furnish, the evidence or information requested 
within 30 days of the date of notification by CBP. CBP may extend 
this 30-day period if the claimant files a written request for such 
extension within the 30-day period and provides good cause. The 
evidence or information required under this paragraph may be filed 
more than 5 years after the date of importation of the merchandise 
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designated as the basis for the drawback claim. Such additional 
evidence or information may include, but is not limited to: 

(1) Records or other documentary evidence of exportation, as pro
vided for in § 190.72, which shows that the articles were shipped by 
the person filing the drawback entry, or a letter of endorsement from 
exporter which must be attached to such bill of lading, showing that 
the party filing the entry is authorized to claim drawback and receive 
payment (the claimant must have on file and make available to CBP 
upon request, the endorsement from the exporter assigning the right 
to claim drawback); 

(2) A copy of the import entry and invoice annotated for the mer
chandise identified or designated; 

(3) A copy of the export invoice annotated to indicate the items on 
which drawback is being claimed; and 

(4) Records documenting the transfer of the merchandise including 
records kept in the normal course of business upon which the claim is 
based (see § 190.10). 

(c) Amending the claim; supplemental filing. Amendments to claims 
for which the drawback entries have not been liquidated must be 
made within 5 years of the date of importation of the merchandise 
designated as the basis for the drawback claim. Liquidated drawback 
entries may not be amended; however, they may be protested as 
provided for in § 190.84 and part 174 of this chapter. 

§ 190.53 Restructuring of claims. 
(a) General. CBP may require claimants to restructure their draw

back claims in such a manner as to foster administrative efficiency. In 
making this determination, CBP will consider the following factors: 

(1) The number of transactions of the claimant (imports and ex
ports); 

(2) The value of the claims; 
(3) The frequency of claims; 
(4) The product or products being claimed; and 
(5) For 19 U.S.C. 1313(a) and 1313(b) claims, the provisions, as 

applicable, of the general manufacturing drawback ruling or the 
specific manufacturing drawback ruling. 

(b) Exemption from restructuring; criteria. In order to be exempt 
from a restructuring, a claimant must demonstrate an inability or 
impracticability in restructuring its claims as required by CBP and 
must provide a mutually acceptable alternative. Criteria used in such 
determination will include a demonstration by the claimant of one or 
more of the following: 
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(1) Complexities caused by multiple commodities or the applicable 
general manufacturing drawback ruling or the specific manufactur
ing drawback ruling; 

(2) Variable and conflicting manufacturing and inventory periods 
(for example, financial, accounting and manufacturing records main
tained are significantly different); 

(3) Complexities caused by multiple manufacturing locations; 
(4) Complexities caused by difficulty in adjusting accounting and 

inventory records (for example, records maintained—financial or 
accounting—are significantly different); and/or 

(5) Complexities caused by significantly different methods of opera
tion. 

Subpart F—Verification of Claims 

§ 190.61 Verification of drawback claims. 
(a) Authority. All claims are subject to verification by CBP. 
(b) Method. CBP personnel will verify compliance with the law and 

this part, the accuracy of the related general manufacturing draw
back ruling or specific manufacturing drawback ruling (as appli
cable), and the selected drawback claims. Verification may include an 
examination of all records relating to the transaction(s). 

(c) Liquidation. When a claim has been selected for verification, 
liquidation will be postponed only on the drawback entry for the claim 
selected for verification. Postponement will continue in effect until 
the verification has been completed and a report is issued, subject to 
the limitation in 19 CFR 159.12(f). In the event that a substantial 
error is revealed during the verification, CBP may postpone liquida
tion of all related product line claims, or, in CBP’s discretion, all 
claims made by that claimant. 

(d) Errors in specific or general manufacturing drawback 
rulings—(1) Specific manufacturing drawback ruling; action by CBP. 
If verification of a drawback claim filed under a specific manufactur
ing drawback ruling (see § 190.8) reveals errors or deficiencies in the 
drawback ruling or application therefor, the verifying CBP official will 
promptly inform CBP Headquarters (Attention: Entry Process and 
Duty Refunds Branch, Regulations and Rulings, Office of Trade). 

(2) General manufacturing drawback ruling. If verification of a 
drawback claim filed under a general manufacturing drawback ruling 
(see § 190.7) reveals errors or deficiencies in a general manufacturing 
drawback ruling, the letter of notification of intent to operate under 
the general manufacturing drawback ruling, or the acknowledgment 
of the letter of notification of intent, the verifying CBP official will 
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promptly inform CBP Headquarters (Attention: Entry Process and 
Duty Refunds Branch, Regulations and Rulings, Office of Trade). 

(3) Action by CBP Headquarters. CBP Headquarters will review the 
stated errors or deficiencies and take appropriate action (see 19 
U.S.C. 1625; 19 CFR part 177). 

§ 190.62 Penalties. 
(a) Criminal penalty. Any person who knowingly and willfully files 

any false or fraudulent entry or claim for the payment of drawback 
upon the exportation or destruction of merchandise or knowingly or 
willfully makes or files any false document for the purpose of securing 
the payment to himself or others of any drawback on the exportation 
or destruction of merchandise greater than that legally due, will be 
subject to the criminal provisions of 18 U.S.C. 550, 1001, or any other 
appropriate criminal sanctions. 

(b) Civil penalty. Any person who seeks, induces or affects the 
payment of drawback, by fraud or negligence, or attempts to do so, is 
subject to civil penalties, as provided under 19 U.S.C. 1593a. A 
fraudulent violation is subject to a maximum administrative penalty 
of 3 times the total actual or potential loss of revenue. Repetitive 
negligent violations are subject to a maximum penalty equal to the 
actual or potential loss of revenue. 

§ 190.63 Liability for drawback claims. 
(a) Liability of claimants. Any person making a claim for drawback 

will be liable for the full amount of the drawback claimed. 
(b) Liability of importers. An importer will be liable for any draw

back claim made by another person with respect to merchandise 
imported by the importer in an amount equal to the lesser of: 

(1) The amount of duties, taxes, and fees that the person claimed 
with respect to the imported merchandise; or 

(2) The amount of duties, taxes, and fees that the importer autho
rized the other person to claim with respect to the imported merchan
dise. 

(c) Joint and several liability. Persons described in paragraphs (a) 
and (b) will be jointly and severally liable for the amount described in 
paragraph (b). 

Subpart G—Exportation and Destruction 

§ 190.71 Drawback on articles destroyed under CBP 
supervision. 

(a) Procedure. At least 7 working days before the intended date of 
destruction of merchandise or articles upon which drawback is in
tended to be claimed, a Notice of Intent to Export, Destroy, or Return 
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Merchandise for Purposes of Drawback on CBP Form 7553 must be 
filed by the claimant with the CBP port where the destruction is to 
take place, giving notification of the date and specific location where 
the destruction is to occur. Within 4 working days after receipt of the 
CBP Form 7553, CBP will advise the filer in writing of its determi
nation to witness or not to witness the destruction. If the filer of the 
notice is not so notified within 4 working days, the merchandise may 
be destroyed without delay and will be deemed to have been de
stroyed under CBP supervision. Unless CBP determines to witness 
the destruction, the destruction of the articles following timely noti
fication on CBP Form 7553 will be deemed to have occurred under 
CBP supervision. If CBP attends the destruction, CBP will certify on 
CBP Form 7553. 

(b) Evidence of destruction. When CBP does not attend the destruc
tion, the claimant must submit evidence that destruction took place 
in accordance with the Notice of Intent to Export, Destroy, or Return 
Merchandise for Purposes of Drawback on CBP Form 7553. The 
evidence must be issued by a disinterested third party (for example, 
a landfill operator). The type of evidence depends on the method and 
place of destruction, but must establish that the merchandise was, in 
fact, destroyed within the meaning of ‘‘destruction’’ in § 190.2. 

(c) Completion of drawback entry. After destruction, the claimant 
must provide CBP Form 7553, certified by the CBP official witnessing 
the destruction in accordance with paragraph (a) of this section, to 
CBP as part of the completed drawback claim based on the destruc
tion (see § 190.51(a)). If CBP has not attended the destruction, the 
claimant must provide the evidence that destruction took place in 
accordance with the approved CBP Form 7553, as provided for in 
paragraph (b) of this section, as part of the completed drawback claim 
based on the destruction (see § 190.51(a)). 

§ 190.72 Proof of Exportation. 
(a) Required export data. Proof of exportation of articles for draw

back purposes must establish fully the date and fact of exportation 
and the identity of the exporter by providing the following summary 
data as part of a complete claim (see § 190.51) (in addition to provid
ing prior notice of intent to export if applicable (see §§ 190.35, 190.36, 
190.42, and 190.91)): 

(1) Date of export; 
(2) Name of exporter; 
(3) Description of the goods; 
(4) Quantity and unit of measure; 
(5) Schedule B number or HTSUS number; and 
(6) Country of ultimate destination. 
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(b) Supporting documentary evidence. Exportation may be estab
lished by providing the following: 

(1) Records or other documentary evidence of exportation (originals 
or copies) issued by the exporting carrier, such as a bill of lading, air 
waybill, freight waybill, Canadian Customs manifest, and/or cargo 
manifest; 

(2) Records from a CBP-approved electronic export system of the 
United States Government (§ 190.73); 

(3) Official postal records (originals or copies) which evidence ex
portation by mail (§ 190.74); 

(4) Notice of lading for supplies on certain vessels or aircraft (§ 
190.112); or 

(5) Notice of transfer for articles manufactured or produced in the 
United States which are transferred to a foreign trade zone (§ 
190.183). 

§ 190.73 Electronic proof of exportation. 
Records kept through an electronic export system of the United 

States Government may be considered as actual proof of exportation 
only if CBP has officially approved the use of that electronic export 
system as proof of compliance for drawback claims. Official approval 
will be published as a general notice in the Customs Bulletin. 

§ 190.74 Exportation by mail. 
If the merchandise on which drawback is to be claimed is exported 

by mail or parcel post, the official postal records (original or copies) 
which describe the mail shipment will be sufficient to prove exporta
tion. The postal record must be identified on the drawback entry, and 
must be retained by the claimant and submitted as part of the draw
back claim (see § 190.51(a)). 

§ 190.75 Exportation by the Government. 
(a) Claim by U.S. Government. When a department, branch, agency, 

or instrumentality of the U.S. Government exports products with the 
intention of claiming drawback, it may establish the exportation in 
the manner provided in § 190.72 of this subpart (see § 190.4). 

(b) Claim by supplier. When a supplier of merchandise to the Gov
ernment or any of the parties specified in § 190.82 claims drawback, 
exportation must be established under § 190.72 of this subpart. 

§ 190.76 [Reserved] 

Subpart H—Liquidation and Protest of Drawback Entries 

§ 190.81 Liquidation. 
(a) Time of liquidation. Drawback entries may be liquidated after: 
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(1) Liquidation of the designated import entry or entries becomes 
final pursuant to paragraph (e); or 

(2) Deposit of estimated duties on the imported merchandise and 
before liquidation of the designated import entry or entries. 

(b) Claims based on estimated duties. (1) Drawback may be paid 
upon liquidation of a claim based on estimated duties if one or more 
of the designated import entries have not been liquidated, or the 
liquidation has not become final (because of a protest being filed) (see 
also § 173.4(c) of this chapter), only if the drawback claimant and any 
other party responsible for the payment of liquidated import duties 
each files a written request for payment of each drawback claim, 
waiving any right to payment or refund under other provisions of law, 
to the extent that the estimated duties on the unliquidated import 
entry are included in the drawback claim for which drawback on 
estimated duties is requested under this paragraph. The drawback 
claimant must, to the best of its knowledge, identify each import 
entry that has been protested and that is included in the drawback 
claim. A drawback entry, once finally liquidated on the basis of esti
mated duties pursuant to paragraph (e)(2), will not be adjusted by 
reason of a subsequent final liquidation of the import entry. 

(2) However, if final liquidation of the import entry discloses that 
the total amount of import duty is different from the total estimated 
duties deposited, except in those cases when drawback is 100% of the 
duty, the party responsible for the payment of liquidated duties, as 
applicable, will: 

(i) Be liable for 1 percent of all increased duties found to be due on 
that portion of merchandise recorded on the drawback entry; or 

(ii) Be entitled to a refund of 1 percent of all excess duties found to 
have been paid as estimated duties on that portion of the merchan
dise recorded on the drawback entry. 

(c) Claims based on voluntary tenders or other payments of 
duties—(1) General. Subject to the requirements in paragraph (2) of 
this section, drawback may be paid upon liquidation of a claim based 
on voluntary tenders of the unpaid amount of lawful ordinary cus
toms duties or any other payment of lawful ordinary customs duties 
for an entry, or withdrawal from warehouse, for consumption (see § 
190.3(a)(1)(iii)), provided that: 

(i) The tender or payment is specifically identified as duty on a 
specifically identified entry, or withdrawal from warehouse, for con
sumption; 

(ii) Liquidation of the specifically identified entry, or withdrawal 
from warehouse, for consumption became final prior to such tender or 
payment; and 
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(iii) Liquidation of the drawback entry in which that specifically 
identified import entry, or withdrawal from warehouse, for consump
tion is designated has not become final. 

(2) Written request and waiver. Drawback may be paid on claims 
based on voluntary tenders or other payments of duties under this 
subsection only if the drawback claimant and any other party respon
sible for the payment of the voluntary tenders or other payments of 
duties each files a written request for payment of each drawback 
claim based on such voluntary tenders or other payments of duties, 
waiving any claim to payment or refund under other provisions of 
law, to the extent that the voluntary tenders or other payment of 
duties under this paragraph are included in the drawback claim for 
which drawback on the voluntary tenders or other payment of duties 
is requested under this paragraph. 

(d) Claims based on liquidated duties. Drawback will be based on 
the final liquidated duties paid that have been made final by opera
tion of law (except in the case of the written request for payment of 
drawback on the basis of estimated duties, voluntary tender of duties, 
and other payments of duty, and waiver, provided for in paragraphs 
(b) and (c) of this section). 

(e) Liquidation procedure. (1) General. When the drawback claim 
has been completed by the filing of the entry and other required 
documents, and exportation (or destruction) of the merchandise or 
articles has been established, CBP will determine drawback due on 
the basis of the complete drawback claim, the applicable general 
manufacturing drawback ruling or specific manufacturing drawback 
ruling, and any other relevant evidence or information. Notice of 
liquidation will be given electronically as provided in §§ 159.9 and 
159.10(c)(3). 

(2) Liquidation by operation of law. (i) Liquidated import entries. A 
drawback claim that satisfies the requirements of paragraph (d) that 
is not liquidated within one year from the date of the drawback claim 
(see § 190.51(e)(1)(i)) will be deemed liquidated for the purpose of the 
drawback claim at the drawback amount asserted by the claimant or 
claim, unless the time for liquidation is extended in accordance with 
§ 159.12 or if liquidation is suspended as required by statute or court 
order. 

(ii) Unliquidated import entries. A drawback claim that satisfies the 
requirements of paragraphs (b) or (c) of this section will be deemed 
liquidated upon the deposit of estimated duties on the unliquidated 
imported merchandise (see § 190.81(b)). 

(f) Relative value; multiple products—(1) Distribution. Where two or 
more products result from the manufacture or production of merchan
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dise, drawback will be distributed to the several products in accor
dance with their relative values at the time of separation. 

(2) Values. The values to be used in computing the distribution of 
drawback where two or more products result from the manufacture or 
production of merchandise under drawback conditions must be the 
market value (as provided for in the definition of relative value in § 
190.2), unless other values are approved by CBP. 

(g) Payment. CBP will authorize the amount of the refund due as 
drawback to the claimant. 

§ 190.82 Person entitled to claim drawback. 
Unless otherwise provided in this part (see §§ 190.42(b), 190.162, 

190.175(a), 190.186), the exporter (or destroyer) will be entitled to 
claim drawback, unless the exporter (or destroyer), by means of a 
certification, waives the right to claim drawback and assigns such 
right to the manufacturer, producer, importer, or intermediate party 
(in the case of drawback under 19 U.S.C. 1313(j)(1) and (2), see § 
190.33(a) and (b)). Such certification must also affirm that the ex
porter (or destroyer) has not and will not assign the right to claim 
drawback on the particular exportation or destruction to any other 
party. The certification provided for in this section may be a blanket 
certification for a stated period. 

§ 190.83 Person entitled to receive payment. 
Drawback is paid to the claimant (see § 190.82). 

§ 190.84 Protests. 
Procedures to protest the denial, in whole or in part, of a drawback 

entry must be in accordance with part 174 of this chapter (19 CFR 
part 174). 

Subpart I—Waiver of Prior Notice of Intent to Export; 
Accelerated Payment of Drawback 

§ 190.91 Waiver of prior notice of intent to export. 
(a) General—(1) Scope. The requirement in § 190.35 for prior notice 

of intent to export merchandise which may be the subject of an 
unused merchandise drawback claim under § 313(j) of the Act, as 
amended (19 U.S.C. 1313(j)), may be waived under the provisions of 
this section. 

(2) Effective date for claimants with existing approval. For claim
ants approved for waiver of prior notice before February 24, 2019, and 
under 19 CFR 191, such approval of waiver of prior notice will remain 
in effect, but only if the claimant provides the following certification 
as part of each complete claim filed on or after that date, pursuant to 
19 CFR 190.51(a)(2)(xvi): ‘‘The undersigned acknowledges the cur
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rent statutory requirements under 19 U.S.C. 1313 and the regulatory 
requirements in 19 CFR part 190, and hereby certifies continuing 
eligibility for the waiver of prior notice (granted prior to February 24, 
2019) in compliance therewith.’’ This certification may only be made 
for waiver of prior notice for the specific type of drawback claim for 
which the application was previously approved under 19 CFR 191, 
except that applications approved under 19 U.S.C. 1313(j)(1) will also 
be applicable to claims for the same type of merchandise if made 
under 19 U.S.C. 1313(j)(2). 

(3) Limited successorship for waiver of prior notice. When a claim
ant (predecessor) is approved for waiver of prior notice under this 
section and all of the rights, privileges, immunities, powers, duties 
and liabilities of the claimant are transferred by written agreement, 
merger, or corporate resolution to a successor, such approval of waiver 
of prior notice will remain in effect for a period of 1 year after such 
transfer. The approval of waiver of prior notice will terminate at the 
end of such 1-year period unless the successor applies for waiver of 
prior notice under this section. If such successor applies for waiver of 
prior notice under this section within such 1-year period, the succes
sor may continue to operate under the predecessor’s waiver of prior 
notice until CBP approves or denies the successor’s application for 
waiver of prior notice under this section, subject to the provisions in 
this section (see, in particular, paragraphs (d) and (e) of this section). 

(b) Application—(1) Who may apply. A claimant for unused mer
chandise drawback under 19 U.S.C. 1313(j) may apply for a waiver of 
prior notice of intent to export merchandise under this section. 

(2) Contents of application. An applicant for a waiver of prior notice 
under this section must file a written application (which may be 
physically delivered or delivered via email) with the drawback office 
where the claims will be filed. Such application must include the 
following: 

(i) Required information: 
(A) Name, address, and Internal Revenue Service (IRS) number 

(with suffix) of applicant; 
(B) Name, address, and Internal Revenue Service (IRS) number 

(with suffix) of current exporter(s) (if more than 3 exporters, such 
information is required only for the 3 most frequently used export
ers), if applicant is not the exporter; 

(C) Export period covered by this application; 
(D) Commodity/product lines of imported and exported merchan

dise covered by this application; 
(E) Origin of merchandise covered by this application; 
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(F) Estimated number of export transactions during the next cal
endar year covered by this application; 

(G) Port(s) of exportation to be used during the next calendar year 
covered by this application; 

(H) Estimated dollar value of potential drawback during the next 
calendar year covered by this application; 

(I) The relationship between the parties involved in the import and 
export transactions; and 

(J) Provision(s) of drawback covered by the application. 
(ii) A written declaration whether or not the applicant has previ

ously been denied a waiver request, or had an approval of a waiver 
revoked, by any other drawback office, and whether the applicant has 
previously requested a 1-time waiver of prior notice under § 190.36, 
and whether such request was approved or denied; and 

(iii) A certification that the following documentary evidence will be 
made available for CBP review upon request: 

(A) For the purpose of establishing that the imported merchandise 
was not used in the United States (for purposes of drawback under 19 
U.S.C. 1313(j)(1)) or that the exported merchandise was not used in 
the United States and satisfies the requirements for substitution 
with the imported merchandise (for purposes of drawback under 19 
U.S.C. 1313(j)(2)), and, as applicable: 

(1) Records; 
(2) Laboratory records prepared in the ordinary course of business; 

and/or 
(3) Inventory records prepared in the ordinary course of business 

tracing all relevant movements and storage of the imported merchan
dise, substituted merchandise, and/or exported merchandise; and 

(B) Any other evidence establishing compliance with other appli
cable drawback requirements, upon CBP’s request under paragraph 
(b)(2)(iii) of this section. 

(3) Samples of records to accompany application. To expedite the 
processing of applications under this section, the application should 
contain at least one sample of each of the records to be used to 
establish compliance with the applicable requirements (that is, 
sample of import document (for example, CBP Form 7501, or its 
electronic equivalent), sample of export document (for example, bill of 
lading), and samples of business, laboratory, and inventory records 
certified, under paragraph (b)(2)(iii)(A)(1) through (3) of this section, 
to be available to CBP upon request). 

(c) Action on application—(1) CBP review. The drawback office will 
review and verify the information submitted on and with the appli
cation. CBP will notify the applicant in writing within 90 days of 
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receipt of the application of its decision to approve or deny the appli
cation, or of CBP’s inability to approve, deny, or act on the application 
and the reason therefor. In order for CBP to evaluate the application, 
CBP may request any of the information listed in paragraph 
(b)(2)(iii)(A)(1) through (3) of this section. Based on the information 
submitted on and with the application and any information so re
quested, and based on the applicant’s record of transactions with 
CBP, the drawback office will approve or deny the application. The 
criteria to be considered in reviewing the applicant’s record with CBP 
include, but are not limited to: 

(i) The presence or absence of unresolved CBP charges (duties, 
taxes, or other debts owed CBP); 

(ii) The accuracy of the claimant’s past drawback claims; 
(iii) Whether waiver of prior notice was previously revoked or sus

pended; and 
(iv) The presence or absence of any failure to present merchandise 

to CBP for examination after CBP had timely notified the party filing 
a Notice of Intent to Export, Destroy, or Return Merchandise for 
Purposes of Drawback on CBP Form 7553 of CBP’s intent to examine 
the merchandise (see § 190.35). 

(2) Approval. The approval of an application for waiver of prior 
notice of intent to export, under this section, will operate prospec
tively, applying only to those export shipments occurring after the 
date of the waiver. It will be subject to a stay, as provided in para
graph (d) of this section. 

(3) Denial. If an application for waiver of prior notice of intent to 
export, under this section, is denied, the applicant will be given 
written notice, specifying the grounds therefor, together with what 
corrective action may be taken, and informing the applicant that the 
denial may be appealed in the manner prescribed in paragraph (g) of 
this section. The applicant may not reapply for a waiver until the 
reason for the denial is resolved. 

(d) Stay. An approval of waiver of prior notice may be stayed, for a 
specified reasonable period, should CBP desire for any reason to 
examine the merchandise being exported with drawback prior to its 
exportation for purposes of verification. CBP will provide written 
notice, by registered or certified mail, of such a stay to the person for 
whom waiver of prior notice was approved. CBP will specify the 
reason(s) for the stay in such written notice. The stay will take effect 
2 working days after the date the person signs the return post office 
receipt for the registered or certified mail. The stay will remain in 
effect for the period specified in the written notice, or until such 
earlier date as CBP notifies the person for whom waiver of prior 
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notice was approved in writing that the reason for the stay has been 
satisfied. After the stay is lifted, operation under the waiver of prior 
notice procedure may resume for exports on or after the date the stay 
is lifted. 

(e) Proposed revocation. CBP may propose to revoke the approval of 
an application for waiver of prior notice of intent to export, under this 
section, for good cause (such as, noncompliance with the drawback 
law and/or regulations). CBP will give written notice of the proposed 
revocation of a waiver of prior notice of intent to export. The notice 
will specify the reasons for CBP’s proposed action and provide infor
mation regarding the procedures for challenging CBP’s proposed re
vocation action as prescribed in paragraph (g) of this section. The 
written notice of proposed revocation may be included with a notice of 
stay of approval of waiver of prior notice as provided under paragraph 
(d) of this section. The revocation of the approval of waiver of prior 
notice will take effect 30 days after the date of the proposed revoca
tion if not timely challenged under paragraph (g) of this section. If 
timely challenged, the revocation will take effect after completion of 
the challenge procedures in paragraph (g) of this section unless the 
challenge is successful. 

(f) Action by drawback office controlling. Action by the drawback 
office to approve, deny, stay, or revoke waiver of prior notice of intent 
to export, unless reversed by CBP Headquarters, will govern the 
applicant’s eligibility for this procedure in all CBP drawback offices. If 
the application for waiver of prior notice of intent to export is ap
proved, the claimant must refer to such approval in the first draw
back claim filed after such approval in the drawback office approving 
waiver of prior notice and must submit a copy of the approval letter 
with the first drawback claim filed in any drawback office other than 
the approving office, when the export upon which the claim is based 
was without prior notice, under this section. 

(g) Appeal of denial or challenge to proposed revocation. An appeal 
of a denial of an application under this section, or challenge to the 
proposed revocation of an approved application under this section, 
may be made by letter to the drawback office issuing the denial or 
proposed revocation and must be filed within 30 days of the date of 
denial or proposed revocation. A denial of an appeal or challenge 
made to the drawback office may itself be appealed to CBP Headquar
ters, Office of Trade, Trade Policy and Programs, and must be filed 
within 30 days of the denial date of the initial appeal or challenge. 
The 30-day period for appeal or challenge to the drawback office or to 
CBP Headquarters may be extended for good cause, upon written 
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request by the applicant or holder for such extension filed with the 
appropriate office within the 30-day period. 

§ 190.92 Accelerated payment. 
(a) General—(1) Scope. Accelerated payment of drawback is avail

able under this section on drawback claims under this part, unless 
specifically excepted from such accelerated payment. Accelerated 
payment of drawback consists of the payment of estimated drawback 
before liquidation of the drawback entry. Accelerated payment of 
drawback is only available when CBP’s review of the request for 
accelerated payment of drawback does not find omissions from, or 
inconsistencies with the requirements of the drawback law and part 
190 (see, especially, subpart E of this part). Accelerated payment of a 
drawback claim does not constitute liquidation of the drawback entry. 

(2) Effective date for claimants with existing approval. For claim
ants approved for accelerated payment of drawback before February 
24, 2019, and under 19 CFR part 191, such approval of accelerated 
payment will remain in effect, but only if the claimant provides the 
following certification as part of each complete claim filed after that 
date, pursuant to 19 CFR 190.51(a)(2)(xvi): ‘‘The undersigned ac
knowledges the current statutory requirements under 19 U.S.C. 1313 
and the regulatory requirements in 19 CFR part 190, and hereby 
certifies continuing eligibility for accelerated payment (granted prior 
to February 24, 2019) in compliance therewith.’’ This certification 
may only be made for accelerated payment for the specific type of 
drawback claim for which the application was previously approved 
under 19 CFR 191, except that applications approved under 19 U.S.C. 
1313(j)(1) will also be applicable to claims for the same type of mer
chandise if made under 19 U.S.C. 1313(j)(2). 

(3) Limited successorship for approval of accelerated payment. 
When a claimant (predecessor) is approved for accelerated payment 
of drawback under this section and all of the rights, privileges, im
munities, powers, duties and liabilities of the claimant are trans
ferred by written agreement, merger, or corporate resolution to a 
successor, such approval of accelerated payment will remain in effect 
for a period of 1 year after such transfer. The approval of accelerated 
payment of drawback will terminate at the end of such 1-year period 
unless the successor applies for accelerated payment of drawback 
under this section. If such successor applies for accelerated payment 
of drawback under this section within such 1-year period, the succes
sor may continue to operate under the predecessor’s approval of 
accelerated payment until CBP approves or denies the successor’s 
application for accelerated payment under this section, subject to the 
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provisions in this section (see, in particular, paragraph (f) of this 
section). 

(b) Application for approval; contents. A person who wishes to apply 
for accelerated payment of drawback must file a written application 
(which may be physically delivered or delivered via email) with the 
drawback office where claims will be filed. 

(1) Required information. The application must contain: 
(i) Company name and address; 
(ii) Internal Revenue Service (IRS) number (with suffix); 
(iii) Identity (by name and title) of the person in claimant’s organi

zation who will be responsible for the drawback program; 
(iv) Description of the bond coverage the applicant intends to use to 

cover accelerated payments of drawback (see paragraph (d) of this 
section), including: 

(A) Identity of the surety to be used; 
(B) Dollar amount of bond coverage for the first year under the 

accelerated payment procedure; and 
(C) Procedures to ensure that bond coverage remains adequate 

(that is, procedures to alert the applicant when and if its accelerated 
payment potential liability exceeds its bond coverage); 

(v) Description of merchandise and/or articles covered by the appli
cation; 

(vi) Provision(s) of drawback covered by the application; and 
(vii) Estimated dollar value of potential drawback during the next 

12-month period covered by the application. 
(2) Previous applications. In the application, the applicant must 

state whether or not the applicant has previously been denied an 
application for accelerated payment of drawback, or had an approval 
of such an application revoked by any drawback office. 

(3) Certification of compliance. In or with the application, the ap
plicant must also submit a certification, signed by the applicant, that 
all applicable statutory and regulatory requirements for drawback 
will be met. 

(4) Description of claimant’s drawback program. With the applica
tion, the applicant must submit a description (with sample docu
ments) of how the applicant will ensure compliance with its certifi
cation that the statutory and regulatory drawback requirements will 
be met. This description may be in the form of a booklet. The detail 
contained in this description should vary depending on the size and 
complexity of the applicant’s accelerated drawback program (for ex
ample, if the dollar amount is great and there are several kinds of 
drawback involved, with differing inventory, manufacturing, and 



188 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

shipping methods, greater detail in the description will be required). 
The description must include at least: 

(i) The name of the official in the claimant’s organization who is 
responsible for oversight of the claimant’s drawback program; 

(ii) The procedures and controls demonstrating compliance with the 
statutory and regulatory drawback requirements; 

(iii) The parameters of claimant’s drawback recordkeeping pro
gram, including the retention period and method (for example, paper, 
electronic, etc.); 

(iv) A list of the records that will be maintained, including at least 
sample import documents, sample export documents, sample inven
tory and transportation documents (if applicable), sample laboratory 
or other documents establishing the qualification of merchandise or 
articles for substitution under the drawback law (if applicable), and 
sample manufacturing documents (if applicable); 

(v) The procedures that will be used to notify CBP of changes to the 
claimant’s drawback program, variances from the procedures de
scribed in this application, and violations of the statutory and regu
latory drawback requirements; and 

(vi) The procedures for an annual review by the claimant to ensure 
that its drawback program complies with the statutory and regula
tory drawback requirements and that CBP is notified of any modifi
cations from the procedures described in this application. 

(c) Sample application. The drawback office, upon request, will 
provide applicants for accelerated payment with a sample letter for
mat to assist them in preparing their submissions. 

(d) Bond required. If approved for accelerated payment, the claim
ant must furnish a properly executed bond in an amount sufficient to 
cover the estimated amount of drawback to be claimed during the 
term of the bond. If outstanding accelerated drawback claims exceed 
the amount of the bond, the drawback office will require additional 
bond coverage as necessary before additional accelerated payments 
are made. 

(e) Action on application—(1) CBP review. The drawback office will 
review and verify the information submitted in and with the appli
cation. In order for CBP to evaluate the application, CBP may request 
additional information (including additional sample documents) 
and/or explanations of any of the information provided for in para
graph (b)(4) of this section. Based on the information submitted on 
and with the application and any information so requested, and based 
on the applicant’s record of transactions with CBP, the drawback 



189 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

office will approve or deny the application. The criteria to be consid
ered in reviewing the applicant’s record with CBP include, but are not 
limited to (as applicable): 

(i) The presence or absence of unresolved CBP charges (duties, 
taxes, fees, or other debts owed CBP); 

(ii) The accuracy of the claimant’s past drawback claims; and 
(iii) Whether accelerated payment of drawback or waiver of prior 

notice of intent to export was previously revoked or suspended. 
(2) Notification to applicant. CBP will notify the applicant in writ

ing within 90 days of receipt of the application of its decision to 
approve or deny the application, or of CBP’s inability to approve, 
deny, or act on the application and the reason therefor. 

(3) Approval. The approval of an application for accelerated pay
ment, under this section, will be effective as of the date of CBP’s 
written notification of approval under paragraph (e)(2) of this section. 
Accelerated payment of drawback will be available under this section 
to unliquidated drawback claims filed before and after such date. For 
claims filed before such date, accelerated payment of drawback will 
be paid only if the claimant furnishes a properly executed single 
transaction bond covering the claim, in an amount sufficient to cover 
the amount of accelerated drawback to be paid on the claim. 

(4) Denial. If an application for accelerated payment of drawback 
under this section is denied, the applicant will be given written 
notice, specifying the grounds therefor, together with what corrective 
action may be taken, and informing the applicant that the denial may 
be appealed in the manner prescribed in paragraph (i) of this section. 
The applicant may not reapply for accelerated payment of drawback 
until the reason for the denial is resolved. 

(f) Revocation. CBP may propose to revoke the approval of an 
application for accelerated payment of drawback under this section, 
for good cause (such as, noncompliance with the drawback law and/or 
regulations). In case of such proposed revocation, CBP will give writ
ten notice, by registered or certified mail, of the proposed revocation 
of the approval of accelerated payment. The notice will specify the 
reasons for CBP’s proposed action and the procedures for challenging 
CBP’s proposed revocation action as prescribed in paragraph (h) of 
this section. The revocation will take effect 30 days after the date of 
the proposed revocation if not timely challenged under paragraph (h) 
of this section. If timely challenged, the revocation will take effect 
after completion of the challenge procedures in paragraph (h) of this 
section unless the challenge is successful. 

(g) Action by drawback office controlling. Action by the drawback 
office to approve, deny, or revoke accelerated payment of drawback 
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will govern the applicant’s eligibility for this procedure in all CBP 
drawback offices. If the application for accelerated payment of draw
back is approved, the claimant must refer to such approval in the first 
drawback claim filed after such approval in the drawback office ap
proving accelerated payment of drawback and must submit a copy of 
the approval letter with the first drawback claim filed in a drawback 
office other than the approving office. 

(h) Appeal of denial or challenge to proposed revocation. An appeal 
of a denial of an application under this section, or challenge to the 
proposed revocation of an approved application under this section, 
may be made in writing to the drawback office issuing the denial or 
proposed revocation and must be filed within 30 days of the date of 
denial or proposed revocation. A denial of an appeal or challenge 
made to the drawback office may itself be appealed to CBP Headquar
ters, Office of Trade, Trade Policy and Programs, and must be filed 
within 30 days. The 30-day period for appeal or challenge to the 
drawback office or to CBP Headquarters may be extended for good 
cause, upon written request by the applicant or holder for such ex
tension filed with the appropriate office within the 30-day period. 

(i) Payment. The drawback office approving a drawback claim in 
which accelerated payment of drawback was requested will certify 
the drawback claim for payment. After liquidation, the drawback 
office will certify the claim for payment of any amount due or demand 
a refund of any excess amount paid. Any excess amount of duty the 
subject of accelerated payment that is not repaid to CBP within 30 
days after the date of liquidation of the related drawback entry will be 
considered delinquent (see §§ 24.3a and 113.65(b) of this chapter). 

§ 190.93 Combined applications. 
An applicant for the procedures provided for in §§ 190.91 and 

190.92 of this subpart may apply for only one procedure, both proce
dures separately, or both procedures in one application package (see 
also § 190.195 regarding combined applications for certification in the 
drawback compliance program and waiver of prior notice and/or ap
proval of accelerated payment of drawback). In the latter instance, 
the intent to apply for both procedures must be clearly stated. In all 
instances, all of the requirements for the procedure(s) applied for 
must be met (for example, in a combined application for both proce
dures, all of the information required for each procedure, all required 
sample documents for each procedure, and all required certifications 
must be included in and with the application). 
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Subpart J—Internal Revenue Tax on Flavoring Extracts and 
Medicinal or Toilet Preparations (Including Perfumery) 
Manufactured From Domestic Tax-Paid Alcohol 

§ 190.101 Drawback allowance. 
(a) Drawback. Section 313(d) of the Act, as amended (19 U.S.C. 

1313(d)), provides for drawback of internal revenue tax upon the 
exportation of flavoring extracts and medicinal or toilet preparations 
(including perfumery) manufactured or produced in the United 
States in part from domestic tax-paid alcohol. 

(b) Shipment to Puerto Rico, the Virgin Islands, Guam, and Ameri
can Samoa. Drawback of internal revenue tax on articles manufac
tured or produced under this subpart and shipped to Puerto Rico, the 
Virgin Islands, Guam, or American Samoa will be allowed in accor
dance with section 7653(c) of the Internal Revenue Code (26 U.S.C. 
7653(c)). However, there is no authority of law for the allowance of 
drawback of internal revenue tax on flavoring extracts or medicinal 
or toilet preparations (including perfumery) manufactured or pro
duced in the United States and shipped to Wake Island, Midway 
Islands, Kingman Reef, Canton Island, Enderbury Island, Johnston 
Island, or Palmyra Island. 

§ 190.102 Procedure. 
(a) General. Other provisions of this part relating to direct identi

fication drawback (see subpart B of this part) will apply to claims for 
drawback filed under this subpart insofar as applicable to and not 
inconsistent with the provisions of this subpart. 

(b) Manufacturing record. The manufacturer of flavoring extracts or 
medicinal or toilet preparations on which drawback is claimed will 
record the products manufactured, the quantity of waste, if any, and 
a full description of the alcohol. These records must be available at all 
times for inspection by CBP officers. 

(c) Additional information required on the manufacturer’s applica
tion for a specific manufacturing drawback ruling. The manufactur
er’s application for a specific manufacturing drawback ruling, under 
§ 190.8, must state the quantity of domestic tax-paid alcohol con
tained in each product on which drawback is claimed. 

(d) Variance in alcohol content—(1) Variance of more than 5 percent. 
If the percentage of alcohol contained in an exported medicinal prepa
ration, flavoring extract or toilet preparation varies by more than 5 
percent from the percentage of alcohol in the total volume of the 
product as stated in a previously approved application for a specific 
manufacturing drawback ruling, the manufacturer must apply for a 
new specific manufacturing drawback ruling pursuant to § 190.8. If 
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the variation differs from a previously filed schedule, the manufac
turer must file a new schedule incorporating the change. 

(2) Variance of 5 percent or less. Variances of 5 percent or less of the 
volume of the product must be reported to the drawback office where 
the drawback entries are liquidated. In such cases, the drawback 
office may allow drawback without specific authorization from CBP 
Headquarters. 

(e) Time period for completing claims. Drawback claims under this 
subpart must be completed within 3 years after the date of exporta
tion of the articles upon which drawback is claimed. 

(f) Filing of drawback entries on duty-paid imported merchandise 
and tax-paid alcohol. When the drawback claim covers duty-paid 
imported merchandise in addition to tax-paid alcohol, the claimant 
must file one set of entries for drawback of customs duty and another 
set for drawback of internal revenue tax. 

(g) Description of the alcohol. The description of the alcohol that is 
the subject of the drawback entry may be obtained from the descrip
tion on the package containing the tax-paid alcohol. 

§ 190.103 Additional requirements. 
(a) Manufacturer claims domestic drawback. In the case of medici

nal preparations and flavoring extracts, the claimant must file with 
the drawback entry, a declaration of the manufacturer stating 
whether a claim has been or will be filed by the manufacturer with 
the Alcohol and Tobacco Tax and Trade Bureau (TTB) for domestic 
drawback on alcohol under §§ 5111, 5112, 5113, and 5114, Internal 
Revenue Code, as amended (26 U.S.C. 5111, 5112, 5113, and 5114). 

(b) Manufacturer does not claim domestic drawback—(1) Submis
sion of statement. If no claim has been or will be filed with TTB for 
domestic drawback on medicinal preparations or flavoring extracts, 
the manufacturer must submit a statement, in duplicate, setting 
forth that fact to the Director, National Revenue Center, TTB. 

(2) Contents of the statement. The statement must show the: 
(i) Quantity and description of the exported products; 
(ii) Identity of the alcohol used by serial number of package or tank 

car; 
(iii) Name and registry number of the distilled spirits plant from 

which the alcohol was withdrawn; 
(iv) Date of withdrawal; 
(v) Serial number of the applicable record of tax determination (see 

27 CFR 17.163(a) and 27 CFR 19.626(c)(7); and 
(vi) Drawback office where the claim will be filed. 
(3) Verification of receipt of the statement. The Director, National 

Revenue Center, TTB, will verify receipt of this statement, and trans
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mit a verification of receipt of the statement with a copy of that 
document to the drawback office designated. 

§ 190.104 Alcohol and Tobacco Tax and Trade Bureau (TTB) 
certificates. 

(a) Request. The drawback claimant or manufacturer must request 
the Director, National Revenue Center, TTB, to provide the CBP office 
where the drawback claim will be processed with a tax-paid certifi
cate on TTB Form 5100.4 (Certificate of Tax-Paid Alcohol). 

(b) Contents. The request must state the: 
(1) Quantity of alcohol in proof gallons; 
(2) Serial number of each package; 
(3) Amount of tax paid on the alcohol; 
(4) Name, registry number, and location of the distilled spirits 

plant; 
(5) Date of withdrawal; 
(6) Name of the manufacturer using the alcohol in producing the 

exported articles; 
(7) Address of the manufacturer and its manufacturing plant; and 
(8) Customs drawback office where the drawback claim will be 

processed. 
(c) Extract of TTB certificate. If a certification of any portion of the 

alcohol described in the TTB Form 5100.4 is required for liquidation 
of drawback entries processed in another drawback office, the draw
back office, on written application of the person who requested its 
issuance, will transmit a copy of the extract from the certificate for 
use at that drawback office. The drawback office will note that the 
copy of the extract was prepared and transmitted. 

§ 190.105 Liquidation. 
The drawback office will ascertain the final amount of drawback 

due by reference to the specific manufacturing drawback ruling under 
which the drawback claimed is allowable. 

§ 190.106 Amount of drawback. 
(a) Claim filed with TTB. If the declaration required by § 190.103(a) 

of this subpart shows that a claim has been or will be filed with TTB 
for domestic drawback, drawback under § 313(d) of the Act, as 
amended (19 U.S.C. 1313(d)), will be limited to the difference between 
the amount of tax paid and the amount of domestic drawback 
claimed. 

(b) Claim not filed with TTB. If the declaration and statement 
required by § 190.103(a) and (b) show that no claim has been or will 
be filed by the manufacturer with TTB for domestic drawback, the 
drawback will be the full amount of the tax on the alcohol used. 
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Drawback under this provision may not be granted absent receipt 
from TTB of a copy of TTB Form 5100.4 (Certificate of Tax-Paid 
Alcohol) indicating that taxes have been paid on the exported product 
for which drawback is claimed. 

(c) No deduction of 1 percent. No deduction of 1 percent may be 
made in drawback claims under § 313(d) of the Act, as amended (19 
U.S.C. 1313(d)). 

(d) Payment. The drawback due will be paid in accordance with § 
190.81(f). 

Subpart K—Supplies for Certain Vessels and Aircraft 

§ 190.111 Drawback allowance. 
Section 309 of the Act, as amended (19 U.S.C. 1309), provides for 

drawback on articles laden as supplies on certain vessels or aircraft of 
the United States or as supplies including equipment upon, or used in 
the maintenance or repair of, certain foreign vessels or aircraft. 

§ 190.112 Procedure. 
(a) General. The provisions of this subpart will override conflicting 

provisions of this part, such as the export procedures in § 190.72. 
(b) Notice of lading. The drawback claimant must file with the 

drawback office a notice of lading. 
(c) Time of filing notice of lading. In the case of drawback in con

nection with 19 U.S.C. 1309(b), the notice of lading must be filed 
within 5 years after the date of importation of the imported merchan
dise. 

(d) Contents of notice. The notice of lading must show: 
(1) The name of the vessel or identity of the aircraft on which 

articles were or are to be laden; 
(2) The number and kind of packages and their marks and num

bers; 
(3) A description of the articles and their weight (net), gauge, mea

sure, or number; and 
(4) The name of the exporter. 
(e) Declaration of Master or other officer—(1) Requirement. The 

master or an authorized representative of the vessel or aircraft hav
ing knowledge of the facts must provide the following declaration on 
the notice of lading ‘‘I declare that the information given above is true 
and correct to the best of my knowledge and belief; that I have 
knowledge of the facts set forth herein; that the articles described in 
this notice of lading were received in the quantities stated, from the 
person, and on the date, indicated above; that said articles were laden 
on the vessel (or aircraft) named above for use on said vessel (or 
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aircraft) as supplies (or equipment), except as noted below; and that 
at the time of lading of the articles, the said vessel (or aircraft) was 
engaged in the business or trade checked below: (It is not necessary 
for a foreign vessel to show its class of trade.).’’ 

(2) Filing. The drawback claimant must file with the drawback 
office both the drawback entry and the notice of lading or separate 
document containing the declaration of the master or other officer or 
representative. 

(f) Information concerning class or trade. Information about the 
class of business or trade of a vessel or aircraft is required to be 
furnished in support of the drawback entry if the vessel or aircraft is 
American. 

(g) Articles laden or installed on aircraft as equipment or used in the 
maintenance or repair of aircraft. The drawback office where the 
drawback claim is filed will require a declaration or other evidence 
showing to its satisfaction that articles have been laden or installed 
on aircraft as equipment or used in the maintenance or repair of 
aircraft. 

(h) Fuel laden on vessels or aircraft as supplies—(1) Composite 
notice of lading. In the case of fuel laden on vessels or aircraft as 
supplies, the drawback claimant may file with the drawback office a 
composite notice of lading for each calendar month. The composite 
notice of lading must describe all of the drawback claimant’s deliver
ies of fuel supplies during the one calendar month at a single port or 
airport to all vessels or airplanes of one vessel owner or operator or 
airline. This includes fuel laden for flights or voyages between the 
contiguous United States and Hawaii, Alaska, or any U.S. posses
sions (see § 10.59 of this chapter). 

(2) Contents of composite notice. Composite notice must show for 
each voyage or flight: 

(i) The identity of the vessel or aircraft; 
(ii) A description of the fuel supplies laden; 
(iii) The quantity laden; and 
(iv) The date of lading. 
(3) Declaration of owner or operator. An authorized vessel or airline 

representative having knowledge of the facts must complete the ‘‘Dec
laration of Master or other officer’’ (see paragraph (e) of this section). 

(i) Desire to land articles covered by notice of lading. The master of 
the vessel or commander of the aircraft desiring to land in the United 
States articles covered by a notice of lading must apply for a permit 
to land those articles under CBP supervision. All articles landed, 
except those transferred under the original notice of lading to another 
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vessel or aircraft entitled to drawback, will be considered imported 
merchandise for the purpose of § 309(c) of the Act, as amended (19 
U.S.C. 1309(c)). 

Subpart L—Meats Cured With Imported Salt 

§ 190.121 Drawback allowance. 
Section 313(f) of the Act, as amended (19 U.S.C. 1313(f)), provides 

for the allowance of drawback upon the exportation of meats cured 
with imported salt. 

§ 190.122 Procedure. 
Other provisions of this part relating to direct identification manu

facturing drawback will apply to claims for drawback under this 
subpart insofar as applicable to and not inconsistent with the provi
sions of this subpart. 

§ 190.123 Refund of duties. 
Drawback allowed under this subpart will be refunded in aggregate 

amounts of not less than $100 and will not be subject to the retention 
of 1 percent of duties paid. 

Subpart M—Materials for Construction and Equipment of 
Vessels and Aircraft Built for Foreign Account and Ownership 

§ 190.131 Drawback allowance. 
Section 313(g) of the Act, as amended (19 U.S.C. 1313(g)), provides 

for drawback on imported materials used in the construction and 
equipment of vessels and aircraft built for foreign account and own
ership, or for the government of any foreign country, notwithstanding 
that these vessels or aircraft may not be exported within the strict 
meaning of the term. 

§ 190.132 Procedure. 
Other provisions of this part relating to direct identification manu

facturing drawback will apply to claims for drawback filed under this 
subpart insofar as applicable to and not inconsistent with the provi
sions of this subpart. 

§ 190.133 Explanation of terms. 
(a) Materials. Section 313(g) of the Act, as amended (19 U.S.C. 

1313(g)), applies only to materials used in the original construction 
and equipment of vessels and aircraft, or to materials used in a 
‘‘major conversion,’’ as defined in this section, of a vessel or aircraft. 
Section 313(g) does not apply to materials used for alteration or 
repair, or to materials not required for safe operation of the vessel or 
aircraft. 



197 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

(b) Foreign account and ownership. Foreign account and ownership, 
as used in § 313(g) of the Act, as amended (19 U.S.C. 1313(g)), means 
only vessels or aircraft built or equipped for the account of an owner 
or owners residing in a foreign country and having a bona fide inten
tion that the vessel or aircraft, when completed, will be owned and 
operated under the flag of a foreign country. 

(c) Major conversion. For purposes of this subpart, a ‘‘major conver
sion’’ means a conversion that substantially changes the dimensions 
or carrying capacity of the vessel or aircraft, changes the type of the 
vessel or aircraft, substantially prolongs the life of the vessel or 
aircraft, or otherwise so changes the vessel or aircraft that it is 
essentially a new vessel or aircraft, as determined by CBP (see 46 
U.S.C. 2101(14a)). 

Subpart N—Foreign-Built Jet Aircraft Engines Processed in 
the United States 

§ 190.141 Drawback allowance. 
Section 313(h) of the Act, as amended (19 U.S.C. 1313(h)), provides 

for drawback on the exportation of jet aircraft engines manufactured 
or produced abroad that have been overhauled, repaired, rebuilt, or 
reconditioned in the United States with the use of imported merchan
dise, including parts. 

§ 190.142 Procedure. 
Other provisions of this part will apply to claims for drawback filed 

under this subpart insofar as applicable to and not inconsistent with 
the provisions of this subpart. 

§ 190.143 Drawback entry. 
(a) Filing of entry. Drawback entries covering these foreign-built jet 

aircraft engines must show that the entry covers jet aircraft engines 
processed under § 313(h) of the Act, as amended (19 U.S.C. 1313(h)). 

(b) Contents of entry. The drawback entry must indicate the country 
in which each engine was manufactured and describe the processing 
performed thereon in the United States. 

§ 190.144 Refund of duties. 
Drawback allowed under this subpart will be refunded in aggregate 

amounts of not less than $100, and will not be subject to the deduction 
of 1 percent of duties paid. 
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Subpart O—Merchandise Exported From Continuous CBP 
Custody 

§ 190.151 Drawback allowance. 
(a) Eligibility of entered or withdrawn merchandise—(1) Under 19 

U.S.C. 1557(a). Section 557(a) of the Act, as amended (19 U.S.C. 
1557(a)), provides for drawback on the exportation to a foreign coun
try, or the shipment to the Virgin Islands, American Samoa, Wake 
Island, Midway Islands, Kingman Reef, Johnston Island, or Guam, of 
merchandise upon which duties have been paid which has remained 
continuously in bonded warehouse or otherwise in CBP custody for a 
period not to exceed 5 years from the date of importation. 

(2) Under 19 U.S.C. 1313. Imported merchandise that has not been 
regularly entered or withdrawn for consumption, will not satisfy any 
requirement for use, importation, exportation or destruction, and will 
not be available for drawback, under § 313 of the Act, as amended (19 
U.S.C. 1313) (see 19 U.S.C. 1313(u)). 

(b) Guantanamo Bay. Guantanamo Bay Naval Station will be con
sidered foreign territory for drawback purposes under this subpart 
and merchandise shipped there is eligible for drawback. Imported 
merchandise which has remained continuously in bonded warehouse 
or otherwise in CBP custody since importation is not entitled to 
drawback of duty when shipped to Puerto Rico, Canton Island, En
derbury Island, or Palmyra Island. 

§ 190.152 Merchandise released from CBP custody. 
No remission, refund, abatement, or drawback of duty will be al

lowed under this subpart because of the exportation or destruction of 
any merchandise after its release from Government custody, except in 
the following cases: 

(a) When articles are exported or destroyed on which drawback is 
expressly provided for by law; 

(b) When prohibited articles have been regularly entered in good 
faith and are subsequently exported or destroyed pursuant to statute 
and regulations prescribed by the Secretary of the Treasury; or 

(c) When articles entered under bond are destroyed within the 
bonded period, as provided in 19 U.S.C. 1557(c), or destroyed within 
the bonded period by death, accidental fire, or other casualty, and 
satisfactory evidence of destruction is furnished to CBP (see § 190.71), 
in which case any accrued duties will be remitted or refunded and any 
condition in the bond that the articles must be exported will be 
deemed satisfied (see 19 U.S.C. 1558). 
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§ 190.153 Continuous CBP custody. 
(a) Merchandise released under an importer’s bond and returned. 

Merchandise released to an importer under a bond prescribed by § 
142.4 of this chapter and later returned to the public stores upon 
requisition of the appropriate CBP office will not be deemed to be in 
the continuous custody of CBP officers. 

(b) Merchandise released under Chapter 98, Subchapter XIII, Har
monized Tariff Schedule of the United States (HTSUS). Merchandise 
released as provided for in Chapter 98, Subchapter XIII, HTSUS (19 
U.S.C. 1202), will not be deemed to be in the continuous custody of 
CBP officers. 

(c) Merchandise released from warehouse. For the purpose of this 
subpart, in the case of merchandise entered for warehouse, CBP 
custody will be deemed to cease when estimated duty has been de
posited and the appropriate CBP office has authorized the with
drawal of the merchandise. 

(d) Merchandise not warehoused, examined elsewhere than in public 
stores—(1) General rule. Except as stated in paragraph (d)(2) of this 
section, merchandise examined elsewhere than at the public stores, 
in accordance with the provisions of § 151.7 of this chapter, will be 
considered released from CBP custody upon completion of final ex
amination for appraisement. 

(2) Merchandise upon the wharf. Merchandise which remains on 
the wharf by permission of the appropriate CBP office will be consid
ered to be in CBP custody, but this custody will be deemed to cease 
when the CBP officer in charge accepts the permit and has no other 
duties to perform relating to the merchandise, such as measuring, 
weighing, or gauging. 

§ 190.154 Filing the entry. 
(a) Direct export. At least 6 working hours before lading the mer

chandise on which drawback is claimed under this subpart, the im
porter or the agent designated by him or her in writing must file a 
direct export drawback entry. 

(b) Merchandise transported to another port for exportation. The 
importer of merchandise to be transported to another port for expor
tation must file an entry naming the transporting conveyance, route, 
and port of exit. The drawback office will certify one copy and forward 
it to the CBP office at the port of exit. A bonded carrier must transport 
the merchandise in accordance with the applicable regulations. Mani
fests must be prepared and filed in the manner prescribed in § 144.37 
of this chapter. 
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§ 190.155 Merchandise withdrawn from warehouse for 
exportation. 

The regulations in part 18 of this chapter concerning the supervi
sion of lading and certification of exportation of merchandise with
drawn from warehouse for exportation without payment of duty will 
be followed to the extent applicable. 

§ 190.156 Bill of lading. 
(a) Filing. In order to complete the claim for drawback under this 

subpart, a bill of lading covering the merchandise described in the 
drawback entry must be filed within 2 years after the merchandise is 
exported. 

(b) Contents. The bill of lading must either show that the merchan
dise was shipped by the person making the claim or bear an endorse
ment of the person in whose name the merchandise was shipped 
showing that the person making the claim is authorized to do so. 

(c) Limitation of the bill of lading. The terms of the bill of lading 
may limit and define its use by stating that it is for customs purposes 
only and not negotiable. 

(d) Inability to produce bill of lading. When a required bill of lading 
cannot be produced, the person making the drawback entry may 
request the drawback office, within the time required for the filing of 
the bill of lading, to accept a statement setting forth the cause of 
failure to produce the bill of lading and such evidence of exportation 
and of that person’s right to make the drawback entry as may be 
available. The request will be granted if the drawback office is satis
fied by the evidence submitted that the failure to produce the bill of 
lading is justified, that the merchandise has been exported, and that 
the person making the drawback entry has the right to do so. If the 
drawback office is not so satisfied, such office will transmit the re
quest and its accompanying evidence to the Office of Trade, CBP 
Headquarters, for final determination. 

(e) Extracts of bills of lading. Drawback offices may issue extracts of 
bills of lading filed with drawback claims. 

§ 190.157 [Reserved] 

§ 190.158 Procedures. 
When the drawback claim has been completed and the bill of lading 

filed, together with the landing certificate, if required, the reports of 
inspection and lading made, and the clearance of the exporting con
veyance established by the record of clearance in the case of direct 
exportation or by certificate in the case of transportation and expor
tation, the drawback office will verify the importation by referring to 
the import records to ascertain the amount of duty paid on the 
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merchandise exported. To the extent appropriate and not inconsistent 
with the provisions of this subpart, drawback entries will be liqui
dated in accordance with the provisions of § 190.81. 

§ 190.159 Amount of drawback. 
Drawback due under this subpart will not be subject to the deduc

tion of 1 percent. 

Subpart P—Distilled Spirits, Wines, or Beer Which Are 
Unmerchantable or Do Not Conform to Sample or 
Specifications 

§ 190.161 Refund of taxes. 
Section 5062(c), Internal Revenue Code, as amended (26 U.S.C. 

5062(c)), provides for the refund, remission, abatement or credit to 
the importer of internal revenue taxes paid or determined incident to 
importation, upon the exportation, or destruction under CBP super
vision, of imported distilled spirits, wines, or beer found after entry to 
be unmerchantable or not to conform to sample or specifications and 
which are returned to CBP custody. 

§ 190.162 Procedure. 
The export procedure will be the same as that provided in § 190.42 

for rejected merchandise, except that the claimant must be the im
porter and must comply with all other provisions in this subpart. 

§ 190.163 Documentation. 
(a) Entry. A drawback entry must be filed to claim drawback under 

this subpart. 
(b) Documentation. The drawback entry for unmerchantable mer

chandise must be accompanied by a certificate of the importer setting 
forth in detail the facts which cause the merchandise to be unmer
chantable and any additional evidence that the drawback office re
quires to establish that the merchandise is unmerchantable. 

§ 190.164 Return to CBP custody. 
There is no time limit for the return to CBP custody of distilled 

spirits, wine, or beer subject to refund of taxes under the provisions of 
this subpart. The claimant must return the merchandise to CBP 
custody prior to exportation or destruction and claims are subject to 
the filing deadline set forth in 19 U.S.C. 1313(r)(1). 

§ 190.165 No exportation by mail. 
Merchandise covered by this subpart must not be exported by mail. 
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§ 190.166 Destruction of merchandise. 
(a) Action by the importer. A drawback claimant who proposes to 

destroy rather than export the distilled spirits, wine, or beer must 
state that fact on the drawback entry. 

(b) Action by CBP. Distilled spirits, wine, or beer returned to CBP 
custody at the place approved by the drawback office where the 
drawback entry was filed must be destroyed under the supervision of 
the CBP officer who will certify the destruction on CBP Form 7553. 

§ 190.167 Liquidation. 
No deduction of 1 percent of the internal revenue taxes paid or 

determined will be made in allowing entries under § 5062(c), Internal 
Revenue Code, as amended (26 U.S.C. 5062(c)). 

§ 190.168 [Reserved] 

Subpart Q—Substitution of Finished Petroleum Derivatives 

§ 190.171 General; drawback allowance. 
(a) General. Section 313(p) of the Act, as amended (19 U.S.C. 

1313(p)), provides for drawback for duties, taxes, and fees paid on 
qualified articles (see definition below) which consist of either petro
leum derivatives that are imported, duty-paid, and qualified for 
drawback under the unused merchandise drawback law (19 U.S.C. 
1313(j)(1)), or petroleum derivatives that are manufactured or pro
duced in the United States, and qualified for drawback under the 
manufacturing drawback law (19 U.S.C. 1313(a) or (b)). 

(b) Allowance of drawback. Drawback may be granted under 19 
U.S.C. 1313(p): 

(1) In cases where there is no manufacture, upon exportation of the 
imported article, an article of the same kind and quality, or any 
combination thereof; or 

(2) In cases where there is a manufacture or production, upon 
exportation of the manufactured or produced article, an article of the 
same kind and quality, or any combination thereof. 

(c) Calculation of drawback. For drawback of finished petroleum 
derivatives pursuant to § 1313(p), the claimant is required to calcu
late the total amount of drawback due, for purposes of 190.51(b), 
which will not exceed 99 percent of the allowable duties, taxes, and 
fees, subject to the following: 

(1) Per unit averaging calculation. The amount of duties, taxes, and 
fees eligible for drawback is determined by per unit averaging, as 
defined in 19 CFR 190.2, for any drawback claim based on 19 U.S.C. 
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1313(p) pursuant to the standards set forth in 19 CFR 190.172(b) and 
without respect to the limitations set forth in subparagraphs (B) and 
(C) of 19 U.S.C. 1313(l). 

(2) Limitations. The amount of duties, taxes, and fees eligible for 
drawback is not subject to the limitations set out in 19 U.S.C. 
1313(p)(4) for unused merchandise claims (no manufacture) and 
manufacturing claims (see 190.173(e) and 190.174(f)). 

(3) Federal excise tax. For purposes of drawback of internal revenue 
tax imposed under Chapters 32 and 38 of the Internal Revenue Code 
of 1986, as amended (IRC), drawback granted on the export of sub
stituted merchandise will be limited to the amount of taxes paid (and 
not returned by refund, credit, or drawback) on the substituted mer
chandise. 

§ 190.172 Definitions. 
The following are definitions for purposes of this subpart only: 
(a) Qualified article. Qualified article means an article described in 

headings 2707, 2708, 2710 through 2715, 2901, 2902, 2909.19.14, or 
3901 through 3914 of the Harmonized Tariff Schedule of the United 
States (HTSUS). In the case of an article described in headings 3901 
through 3914, the definition covers the article in its primary forms as 
provided in Note 6 to chapter 39 of the HTSUS. 

(b) Same kind and quality article. Same kind and quality article 
means an article which is referred to under the same 8-digit classi
fication of the HTSUS as the article to which it is compared. 

(c) Exported article. Exported article means an article which has 
been exported and is a qualified article, an article of the same kind 
and quality as the qualified article, or any combination thereof. 

§ 190.173 Imported duty-paid derivatives (no manufacture). 
When the basis for drawback under 19 U.S.C. 1313(p) is imported 

duty-paid petroleum derivatives (that is, not articles manufactured 
under 19 U.S.C. 1313(a) or (b)), the requirements for drawback are as 
follows: 

(a) Imported duty-paid merchandise. The imported duty-paid mer
chandise designated for drawback must be a ‘‘qualified article’’ as 
defined in § 190.172(a) of this subpart; 

(b) Exported article. The exported article on which drawback is 
claimed must be an ‘‘exported article’’ as defined in § 190.172(c) of this 
subpart; 

(c) Exporter. The exporter of the exported article must have either: 
(1) Imported the qualified article in at least the quantity of the 

exported article; or 

http:2909.19.14
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(2) Purchased or exchanged (directly or indirectly) from an importer 
an imported qualified article in at least the quantity of the exported 
article; 

(d) Time of export. The exported article must be exported within 180 
days after the date of entry of the designated imported duty-paid 
merchandise; and 

(e) Amount of drawback. The amount of drawback payable may not 
exceed the amount of drawback which would be attributable to the 
imported qualified article under 19 U.S.C. 1313(j)(1) which serves as 
the basis for drawback. 

§ 190.174 Derivatives manufactured under 19 U.S.C. 1313(a) or 
(b). 

When the exported article which is the basis for a drawback claim 
under 19 U.S.C. 1313(p) is petroleum derivatives which were manu
factured or produced in the United States and qualify for drawback 
under the manufacturing drawback law (19 U.S.C. 1313(a) or (b)), the 
requirements for drawback are as follows: 

(a) Merchandise. The merchandise which is the basis for drawback 
under 19 U.S.C. 1313(p) must: 

(1) Have been manufactured or produced as described in 19 U.S.C. 
1313(a) or (b) from crude petroleum or a petroleum derivative; and 

(2) Be a ‘‘qualified article’’ as defined in § 190.172(a) of this subpart; 
(b) Exported article. The exported article on which drawback is 

claimed must be an ‘‘exported article’’ as defined in § 190.172(c) of this 
subpart; 

(c) Exporter. The exporter of the exported article must have either: 
(1) Manufactured or produced the qualified article in at least the 

quantity of the exported article; or 
(2) Purchased or exchanged (directly or indirectly) from a manufac

turer or producer described in 19 U.S.C. 1313(a) or (b) the qualified 
article in at least the quantity of the exported article; 

(d) Manufacture in specific facility. The qualified article must have 
been manufactured or produced in a specific petroleum refinery or 
production facility which must be identified; 

(e) Time of export. The exported article must be exported either: 
(1) During the period provided for in the manufacturer’s or produc

er’s specific manufacturing drawback ruling (see § 190.8) in which the 
qualified article is manufactured or produced; or 

(2) Within 180 days after the close of the period in which the 
qualified article is manufactured or produced; and 

(f) Amount of drawback. The amount of drawback payable may not 
exceed the amount of drawback which would be attributable to the 
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article manufactured or produced under 19 U.S.C. 1313(a) or (b) 
which serves as the basis for drawback. 

§ 190.175 Drawback claimant; maintenance of records. 
(a) Drawback claimant. A drawback claimant under 19 U.S.C. 

1313(p) must be the exporter of the exported article, or the refiner, 
producer, or importer of either the qualified article or the exported 
article. Any of these persons may designate another person to file the 
drawback claim. 

(b) Transfer of merchandise—(1) General. A drawback claimant 
under 19 U.S.C. 1313(p) must maintain records (which may be re
cords kept in the normal cause of business) to support the receipt of 
transferred merchandise and the party transferring the merchandise 
must maintain records to demonstrate the transfer. 

(2) Article substituted for the qualified article. (i) Subject to para
graph (b)(2)(iii) of this section, the manufacturer, producer, or im
porter of a qualified article may transfer to the exporter an article of 
the same kind and quality as the qualified article in a quantity not 
greater than the quantity of the qualified article. 

(ii) Subject to paragraph (b)(2)(iii) of this section, any intermediate 
party in the chain of commerce leading to the exporter from the 
manufacturer, producer, or importer of a qualified article may also 
transfer to the exporter or to another intermediate party an article of 
the same kind and quality as the article purchased or exchanged from 
the prior transferor (whether the manufacturer, producer, importer, 
or another intermediate transferor) in a quantity not greater than the 
quantity of the article purchased or exchanged. 

(iii) Under either paragraph (b)(2)(i) or (b)(2)(ii) of this section, the 
article transferred, regardless of its origin (imported, manufactured, 
substituted, or any combination thereof), will be the qualified article 
eligible for drawback for purposes of section 1313(p). 

(c) Maintenance of records. The manufacturer, producer, importer, 
transferor, exporter and drawback claimant of the qualified article 
and the exported article must all maintain their appropriate records 
required by this part. 

§ 190.176 Procedures for claims filed under 19 U.S.C. 1313(p). 
(a) Applicability. The general procedures for filing drawback claims 

will be applicable to claims filed under 19 U.S.C. 1313(p) unless 
otherwise specifically provided for in this section. 

(b) Administrative efficiency, frequency of claims, and restructuring 
of claims. The procedures regarding administrative efficiency, fre
quency of claims, and restructuring of claims (as applicable, see § 
190.53) will apply to claims filed under this subpart. 
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(c) Imported duty-paid derivatives (no manufacture). When the ba
sis for drawback under 19 U.S.C. 1313(p) is imported duty-paid pe
troleum (not articles manufactured under 19 U.S.C. 1313(a) or (b)), 
claims under this subpart may be paid and liquidated if: 

(1) The claim is filed on the drawback entry; and 
(2) The claimant provides a certification stating the basis (such as 

company records, or customer’s written certification), for the infor
mation contained therein and certifying that: 

(i) The exported merchandise was exported within 180 days of entry 
of the designated, imported merchandise; 

(ii) The qualified article and the exported article are commercially 
interchangeable or both articles are subject to the same 8-digit HT
SUS subheading number; 

(iii) To the best of the claimant’s knowledge, the designated im
ported merchandise, the qualified article and the exported article 
have not and will not serve as the basis of any other drawback claim; 

(iv) Evidence in support of the certification will be retained by the 
person providing the certification for 3 years after liquidation of the 
claim; and 

(v) Such evidence will be available for verification by CBP. 
(d) Derivatives manufactured under 19 U.S.C. 1313 (a) or (b). When 

the basis for a claim for drawback under 19 U.S.C. 1313(p) is articles 
manufactured under 19 U.S.C. 1313(a) or (b), claims under this sec
tion may be paid and liquidated if: 

(1) The claim is filed on the drawback entry; 
(2) All documents required to be filed with a manufacturing claim 

under 19 U.S.C. 1313(a) or (b) are filed with the claim; 
(3) The claim identifies the specific refinery or production facility at 

which the derivatives were manufactured or produced; 
(4) The claim states the period of manufacture for the derivatives; 

and 
(5) The claimant provides a certification stating the basis (such as 

company records or a customer’s written certification), for the infor
mation contained therein and certifying that: 

(i) The exported merchandise was exported during the manufactur
ing period for the qualified article or within 180 days after the close 
of that period; 

(ii) The qualified article and the exported article are commercially 
interchangeable or both articles are classifiable under the same 
8-digit HTSUS subheading number; 

(iii) To the best of the claimant’s knowledge, the designated im
ported merchandise, the qualified article and the exported article 
have not and will not serve as the basis of any other drawback claim; 
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(iv) Evidence in support of the certification will be retained by the 
person providing the certification for 3 years after liquidation of the 
claim; and 

(v) Such evidence will be available for verification by CBP. 

Subpart R—Merchandise Transferred to a Foreign Trade 
Zone from Customs Territory 

§ 190.181 Drawback allowance. 
The fourth proviso of § 3 of the Foreign Trade Zones Act of June 18, 

1934, as amended (19 U.S.C. 81c), provides that merchandise trans
ferred to a foreign trade zone for the sole purpose of exportation, 
storage or destruction (except destruction of distilled spirits, wines, 
and fermented malt liquors), will be considered to be exported for the 
purpose of drawback, provided there is compliance with the regula
tions of this subpart. 

§ 190.182 Zone-restricted merchandise. 
Merchandise in a foreign trade zone for the purposes specified in § 

190.181 will be given status as zone-restricted merchandise on proper 
application (see § 146.44 of this chapter). 

§ 190.183 Articles manufactured or produced in the United 
States. 

(a) Procedure for filing documents. Except as otherwise provided, 
the drawback procedures prescribed in this part must be followed 
when claiming drawback under this subpart on articles manufac
tured or produced in the United States with the use of imported or 
substituted merchandise, and on flavoring extracts or medicinal or 
toilet preparations (including perfumery) manufactured or produced 
with the use of domestic tax-paid alcohol. 

(b) Notice of transfer—(1) Evidence of export. The notice of zone 
transfer on CBP Form 214 (Application for Foreign-Trade Zone Ad
mission and/or Status Designation) or its electronic equivalent will be 
in place of the documents under subpart G of this part to establish the 
exportation. 

(2) Filing procedures. The notice of transfer (CBP Form 214) will be 
filed not later than 3 years after the transfer of the articles to the 
zone. A notice filed after the transfer will state the foreign trade zone 
lot number. 

(3) Contents of notice. Each notice of transfer must show the: 
(i) Number and location of the foreign trade zone; 
(ii) Number and kind of packages and their marks and numbers; 
(iii) Description of the articles, including weight (gross and net), 

gauge, measure, or number; and 
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(iv) Name of the transferor. 
(c) Action of foreign trade zone operator. After articles have been 

received in the zone, the zone operator must certify on a copy of the 
notice of transfer (CBP Form 214) the receipt of the articles (see § 
190.184(d)(2)) and forward the notice to the transferor or the person 
designated by the transferor. The transferor must verify that the 
notice has been certified before filing it with the drawback claim. 

(d) Drawback entries. Drawback entries must indicate that the 
merchandise was transferred to a foreign trade zone. The ‘‘Declara
tion of Exportation’’ must be modified as follows: 

Declaration of Transfer to a Foreign Trade Zone 

I, ______________ (member of firm, officer representing corporation, 
agent, or attorney), of ________, declare that, to the best of my knowl
edge and belief, the particulars of transfer stated in this entry, the 
notices of transfer, and receipts are correct, and that the merchandise 
was transferred to a foreign trade zone for the sole purpose of expor
tation, destruction, or storage, not to be removed from the foreign 
trade zone for domestic consumption. 
Dated: ________________________________________________________ 

Transferor or agent 

§ 190.184 Merchandise transferred from continuous CBP 
custody. 

(a) Procedure for filing claims. The procedure described in subpart 
O of this part will be followed as applicable, for drawback on mer
chandise transferred to a foreign trade zone from continuous CBP 
custody. 

(b) Drawback entry. Before the transfer of merchandise from con
tinuous CBP custody to a foreign trade zone, the importer or a person 
designated in writing by the importer for that purpose must file with 
the drawback office a direct export drawback entry. CBP will notify 
the zone operator at the zone. 

(c) Certification by zone operator. After the merchandise has been 
received in the zone, the zone operator must certify the receipt of the 
merchandise (see paragraph (d)(2) of this section) and notify the 
transferor or the person designated by the transferor. After executing 
the declaration provided for in paragraph (d)(3) of this section, the 
transferor must resubmit the drawback entry to the drawback office 
in place of the bill of lading required by § 190.156. 

(d) Modification of drawback entry—(1) Indication of transfer. The 
drawback entry must include a certification to indicate that the mer
chandise is to be transferred to a foreign trade zone. 
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(2) Endorsement. The transferor or person designated by the trans
feror and the foreign trade zone operator must certify transfer to the 
foreign trade zone, with respect to the drawback entry, as follows: 

Certification by Foreign Trade Zone Operator 
The merchandise described in the entry was received from ______ 

on ____; 20 ___; in Foreign Trade Zone No. ll, (City and State) 
Exceptions ____________________________________________________ 
(Name and title) 
By ____________________________________________________________ 
(Name of operator) 

(3) Transferor’s declaration. The transferor must declare, with re
spect to the drawback entry, as follows: 

Transferor’s Declaration 
I, ___________________ of the firm of ____, declare that the mer

chandise described in this entry was duly entered at the customhouse 
on arrival at this port; that the duties thereon have been paid as 
specified in this entry; and that it was transferred to Foreign Trade 
Zone No. ___, located at _______________, (City and State) for the sole 
purpose of exportation, destruction, or storage, not to be removed 
from the foreign trade zone for domestic consumption. I further de
clare that to the best of my knowledge and belief, this merchandise is 
in the same quantity, quality, value, and package, unavoidable wast
age and damage excepted, as it was at the time of importation; that 
no allowance nor reduction of duties has been made for damage or 
other cause except as specified in this entry; and that no part of the 
duties paid has been refunded by drawback or otherwise. 

Dated: ________________________________________________________ 
Transferor 

§ 190.185 Unused merchandise drawback and merchandise 
not conforming to sample or specification, shipped without 
consent of the consignee, found to be defective as of the time 
of importation, or returned after retail sale. 

(a) Procedure for filing claims. The procedures described in subpart 
C of this part relating to unused merchandise drawback, and in 
subpart D of this part relating to rejected merchandise, must be 
followed with respect to drawback under this subpart for unused 
merchandise drawback and merchandise that does not conform to 
sample or specification, is shipped without consent of the consignee, 
or is found to be defective as of the time of importation. 

(b) Drawback entry. Before transfer of the merchandise to a foreign 
trade zone, the importer or a person designated in writing by the 
importer for that purpose must file the drawback entry. CBP will 
notify the zone operator at the zone. 
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(c) Certification by zone operator. After the merchandise has been 
received in the zone, the zone operator at the zone must certify, with 
respect to the drawback entry, the receipt of the merchandise and 
notify the transferor or the person designated by the transferor. After 
executing the declaration provided for in paragraph (d)(3) of this 
section, the transferor must resubmit the drawback entry in place of 
the bill of lading required by § 190.156. 

(d) Modification of drawback entry—(1) Indication of transfer. The 
drawback entry must indicate that the merchandise is to be trans
ferred to a foreign trade zone. 

(2) Endorsement. The transferor or person designated by the trans
feror and the foreign trade zone operator must certify transfer to the 
foreign trade zone, with respect to the drawback entry, as follows: 

Certification by Foreign Trade Zone Operator 

The merchandise described in this entry was received from ______ 
on ____, 20 ___, in Foreign Trade Zone No. __, ____(City and State). 
Exceptions: ____________________________________________________ 
(Name of operator) 
By ____________________________________________________________ 
(Name and title) 

(3) Transferor’s declaration. The transferor must certify, with re
spect to the drawback entry, as follows: 

Transferor’s Declaration 

I, _________ of the firm of _________, declare that the merchandise 
described in the within entry was duly entered at the customhouse on 
arrival at this port; that the duties thereon have been paid as speci
fied in this entry; and that it was transferred to Foreign Trade Zone 
No. ___, located at ________(City and State) for the sole purpose of 
exportation, destruction, or storage, not to be removed from the for
eign trade zone for domestic consumption. I further declare that to 
the best of my knowledge and belief, said merchandise is the same in 
quantity, quality, value, and package as specified in this entry; that 
no allowance nor reduction in duties has been made; and that no part 
of the duties paid has been refunded by drawback or otherwise. 
Dated: ________________________________________________________ 
Transferor 

§ 190.186 Person entitled to claim drawback. 
The person named in the foreign trade zone operator’s certification 

on the notice of transfer or the drawback entry, as applicable, will be 
considered to be the transferor. Drawback may be claimed by, and 
paid to, the transferor. 
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Subpart S—Drawback Compliance Program 

§ 190.191 Purpose. 
This subpart sets forth the requirements for the drawback compli

ance program in which claimants and other parties in interest, in
cluding customs brokers, may participate after being certified by 
CBP. Participation in the program is voluntary. Under the program, 
CBP is required to inform potential drawback claimants and related 
parties clearly about their rights and obligations under the drawback 
law and regulations. Reduced penalties and/ or warning letters may 
be issued once a party has been certified for the program, and is in 
general compliance with the appropriate procedures and require
ments thereof. 

§ 190.192 Certification for compliance program. 
(a) General. A party may be certified as a participant in the draw

back compliance program after meeting the core requirements estab
lished under the program, or after negotiating an alternative draw
back compliance program suited to the needs of both the party and 
CBP. Certification requirements will take into account the size and 
nature of the party’s drawback program, the type of drawback claims 
filed, and the volume of claims filed. Whether the party is a drawback 
claimant, a broker, or one that provides data and documentation on 
which a drawback claim is based, will also be considered. 

(b) Core requirements of program. In order to be certified as a 
participant in the drawback compliance program or negotiated alter
native drawback compliance program, the party must demonstrate 
that it: 

(1) Understands the legal requirements for filing claims, including 
the nature of the records that are required to be maintained and 
produced and the time periods involved; 

(2) Has in place procedures that explain the CBP requirements to 
those employees involved in the preparation of claims, and the main
tenance and production of required records; 

(3) Has in place procedures regarding the preparation of claims and 
maintenance of required records, and the production of such records 
to CBP; 

(4) Has designated a dependable individual or individuals who will 
be responsible for compliance under the program, and maintenance 
and production of required records; 

(5) Has in place a record maintenance program approved by CBP 
regarding original records, or if approved by CBP, alternative records 
or recordkeeping formats for other than the original records; and 
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(6) Has procedures for notifying CBP of variances in, or violations 
of, the drawback compliance program or other alternative negotiated 
drawback compliance program, and for taking corrective action when 
notified by CBP of violations and problems regarding such program. 

(c) Broker certification. A customs broker may be certified as a 
participant in the drawback compliance program only on behalf of a 
given claimant (see § 190.194(b)). To do so, a customs broker who 
assists a claimant in filing for drawback must be able to demonstrate, 
for and on behalf of such claimant, conformity with the core require
ments of the drawback compliance program as set forth in paragraph 
(b) of this section. The broker must ensure that the claimant has the 
necessary documentation and records to support the drawback com
pliance program established on its behalf, and that claims to be filed 
under the program are reviewed by the broker for accuracy and 
completeness. 

§ 190.193 Application procedure for compliance program. 
(a) Who may apply. Claimants and other parties in interest may 

apply for participation in the drawback compliance program. This 
includes any person, corporation or business entity that provides 
supporting information or documentation to one who files drawback 
claims, as well as customs brokers who assist claimants in filing for 
drawback. Program participants may further consist of importers, 
manufacturers or producers, agent-manufacturers, complementary 
recordkeepers, subcontractors, intermediate parties, and exporters. 

(b) Place of filing. An application in letter format containing the 
information as prescribed in paragraphs (c) and (d) of this section 
may be submitted to any drawback office. 

(c) Letter of application; contents. A party requesting certification to 
become a participant in the drawback compliance program must file 
with the drawback office a written application, signed by an autho
rized individual (see § 190.6(c) of this part). The detail required in the 
application must take into account the size and nature of the appli
cant’s drawback program, the type of drawback claims filed, and the 
dollar value and volume of claims filed. However, the application 
must contain at least the following information: 

(1) Name of applicant, address, IRS number (with suffix), and the 
type of business in which engaged, as well as the name(s) of the 
individual(s) designated by the applicant to be responsible for com
pliance under the program; 

(2) A description of the nature of the applicant’s drawback program, 
including the type of drawback in which involved (such as, manufac
turing, or unused or rejected merchandise), and the applicant’s par
ticular role(s) in the drawback claims process (such as claimant 
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and/or importer, manufacturer or producer, agent-manufacturer, 
complementary recordkeeper, subcontractor, intermediate party (pos
sessor or purchaser), or exporter (destroyer)); and 

(3) Size of applicant’s drawback program. For example, if the ap
plicant is a claimant, the number of claims filed over the previous 
12-month period should be included, along with the number esti
mated to be filed over the next 12-month period, and the estimated 
amount of drawback to be claimed annually. Other parties should 
describe the extent to which they are involved in drawback activity, 
based upon their particular role(s) in the drawback process; for ex
ample, manufacturers should explain how much manufacturing they 
are engaged in for drawback, such as the quantity of drawback prod
uct produced on an annual basis, as established by the certificates of 
manufacture and delivery they have executed. 

(d) Application package. Along with the letter of application as 
prescribed in paragraph (c) of this section, the application package 
must include a description of how the applicant will ensure compli
ance with statutory and regulatory drawback requirements. This 
description may be in the form of a booklet or set forth otherwise. The 
description must include at least the following: 

(1) The name and title of the official in the applicant’s organization 
who is responsible for oversight of the applicant’s drawback program, 
and the name and title, with mailing address and, if available, fax 
number and email address, of the person(s) in the applicant’s orga
nization responsible for the actual maintenance of the applicant’s 
drawback program; 

(2) If the applicant is a manufacturer and the drawback involved is 
manufacturing drawback, a copy of the letter of notification of intent 
to operate under a general manufacturing drawback ruling or the 
application for a specific manufacturing drawback ruling (see §§ 190.7 
and 190.8), as appropriate; 

(3) A description of the applicant’s drawback record-keeping pro
gram, including the retention period and method (for example, paper, 
and electronic.); 

(4) A list of the records that will be maintained, including at least 
sample import documents, sample export documents, sample inven
tory and transportation documents (if applicable), sample laboratory 
or other documents establishing the qualification of merchandise or 
articles for substitution under the drawback law (if applicable), and 
sample manufacturing documents (if applicable); 

(5) A description of the applicant’s specific procedures for: 
(i) How drawback claims are prepared (if the applicant is a claim

ant); and 
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(ii) How the applicant will fulfill any requirements under the draw
back law and regulations applicable to its role in the drawback pro
gram; 

(6) A description of the applicant’s procedures for notifying CBP of 
variances in, or violations of, its drawback compliance program or 
negotiated alternative drawback compliance program, and proce
dures for taking corrective action when notified by CBP of violations 
or other problems in such program; and 

(7) A description of the applicant’s procedures for annual review to 
ensure that its drawback compliance program meets the statutory 
and regulatory drawback requirements and that CBP is notified of 
any modifications from the procedures described in this application. 

§ 190.194 Action on application to participate in compliance 
program. 

(a) Review by drawback office—(1) General. It is the responsibility of 
the drawback office to coordinate its decision making on the package 
with CBP Headquarters and other CBP offices as appropriate. CBP 
processing of the package will consist of the review of the information 
contained therein as well as any additional information requested 
(see paragraph (a)(2) of this section). 

(2) Criteria for CBP review. The drawback office will review and 
verify the information submitted in and with the application. In order 
for CBP to evaluate the application, CBP may request additional 
information (including additional sample documents) and/or explana
tions of any of the information provided for in § 190.193(c) and (d) of 
this subpart. Based on the information submitted on and with the 
application and any information so requested, and based on the 
applicant’s record of transactions with CBP, the drawback office will 
approve or deny the application. The criteria to be considered in 
reviewing the applicant’s record with CBP will include (as appli
cable): 

(i) The presence or absence of unresolved customs charges (duties, 
taxes, fees, or other debts owed CBP); 

(ii) The accuracy of the claimant’s past drawback claims; and 
(iii) Whether accelerated payment of drawback or waiver of prior 

notice of intent to export was previously revoked or suspended. 
(b) Approval. Certification as a participant in the drawback com

pliance program will be given to applicants whose applications are 
approved under the criteria in paragraph (a)(2) of this section. The 
drawback office will give written notification to an applicant of its 
certification as a participant in the drawback compliance program. A 
customs broker obtaining certification for a drawback claimant will 
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be sent written notification on behalf of such claimant, with a copy of 
the notification also being sent to the claimant. 

(c) Benefits of participation in program. When a party that has been 
certified as a participant in the drawback compliance program and is 
generally in compliance with the appropriate procedures and require
ments of the program commits a violation of 19 U.S.C. 1593a(a) (see 
§ 190.62(b)), CBP will, in the absence of fraud or repeated violations, 
and in lieu of a monetary penalty as otherwise provided under § 
1593a, issue a written notice of the violation to the party. Repeated 
violations by a participant, including a customs broker, may result in 
the issuance of penalties and the removal of certification under the 
program until corrective action, satisfactory to CBP, is taken. 

(d) Denial. If certification as a participant in the drawback compli
ance program is denied, the applicant will be given written notice by 
the drawback office, specifying the grounds for such denial, together 
with any action that may be taken to correct the perceived deficien
cies, and informing the applicant that such denial may be appealed to 
the drawback office that issued the notice of denial and then appealed 
to CBP Headquarters. 

(e) Certification removal—(1) Grounds for removal. The certification 
for participation in the drawback compliance program by a party may 
be removed when any of the following conditions are discovered: 

(i) The certification privilege was obtained through fraud or mis
take of fact; 

(ii) The program participant is no longer in compliance with the 
customs laws and CBP regulations, including the requirements set 
forth in § 190.192; 

(iii) The program participant has repeatedly filed false drawback 
claims or false or misleading documentation or other information 
relating to such claims; or 

(iv) The program participant is convicted of any felony or has 
committed acts which would constitute a misdemeanor or felony 
involving theft, smuggling, or any theft-connected crime. 

(2) Removal procedure. If CBP determines that the certification of a 
program participant should be removed, the drawback office will send 
the program participant a written notice of the removal. Such notice 
will inform the program participant of the grounds for the removal 
and will advise the program participant of its right to file an appeal 
of the removal in accordance with paragraph (f) of this section. 

(3) Effect of removal. The removal of certification will be effective 
immediately in cases of willfulness on the part of the program par
ticipant or when required by public health, interest, or safety. In all 
other cases, the removal of certification will be effective when the 
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program participant has received notice under paragraph (e)(2) of 
this section and either no appeal has been filed within the time limit 
prescribed in paragraph (f)(2) of this section or all appeal procedures 
have been concluded by a decision that upholds the removal action. 
Removal of certification may subject the affected person to penalties. 

(f) Appeal of certification denial or removal—(1) Appeal of certifica
tion denial. A party may challenge a denial of an application for 
certification as a participant in the drawback compliance program by 
filing a written appeal, within 30 days of issuance of the notice of 
denial, with the drawback office. A denial of an appeal may itself be 
appealed to CBP Headquarters, Trade Policy and Programs, Office of 
Trade, within 30 days after issuance of the drawback office’s appeal 
decision. This office will review the appeal and will respond with a 
written decision within 30 days after receipt of the appeal unless 
circumstances require a delay in issuance of the decision. If the 
decision cannot be issued within the 30-day period, the office will 
advise the appellant of the reasons for the delay and of any further 
actions which will be carried out to complete the appeal review and of 
the anticipated date for issuance of the appeal decision. 

(2) Appeal of certification removal. A party who has received a CBP 
notice of removal of certification for participation in the drawback 
compliance program may challenge the removal by filing a written 
appeal, within 30 days after issuance of the notice of removal, with 
the drawback office. A denial of an appeal may itself be appealed to 
CBP Headquarters, Trade Policy and Programs, Office of Trade, 
within 30 days after issuance of the drawback office’s appeal decision. 
This office will consider the allegations upon which the removal was 
based and the responses made to those allegations by the appellant 
and will render a written decision on the appeal within 30 days after 
receipt of the appeal. 

§ 190.195 Combined application for certification in drawback 
compliance program and waiver of prior notice and/or 
approval of accelerated payment of drawback. 

An applicant for certification in the drawback compliance program 
may also, in the same application, apply for waiver of prior notice of 
intent to export and accelerated payment of drawback, under subpart 
I of this part. Alternatively, an applicant may separately apply for 
certification in the drawback compliance program and either or both 
waiver of prior notice and accelerated payment of drawback. In the 
former instance, the intent to apply for certification and waiver of 
prior notice and/or approval of accelerated payment of drawback 
must be clearly stated. In all instances, all of the requirements for 
certification and the procedure applied for must be met (for example, 
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in a combined application for certification in the drawback compli
ance program and both procedures, all of the information required for 
certification and each procedure, all required sample documents for 
certification and each procedure, and all required certifications must 
be included with the application). 

Appendix A to Part 190—General Manufacturing Drawback 
Rulings 

Table of Contents 

I.	 General Instructions 

II.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(a) (T.D. 
81–234; T.D. 83–123) 

III.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(a) or
 
1313(b) for Agents (T.D. 81–181)
 

IV.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(a) for
 
Burlap or Other Textile Material (T.D. 83–53)
 

V.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(b) for
 
Component Parts (T.D. 81–300)
 

VI.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(a) for
 
Flaxseed (T.D. 83–80)
 

VII.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(a) for
 
Fur Skins or Fur Skin Articles (T.D. 83–77)
 

VIII.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(b) for
 
Orange Juice (T.D. 85–110)
 

IX.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(b) for
 
Petroleum or Petroleum Derivatives (T.D. 84–49)
 

X.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(b) for
 
Piece Goods (T.D. 83–73)
 

XI.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(b) for
 
Raw Sugar (T.D. 83–59)
 

XII.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(b) for
 
Steel (T.D. 81–74)
 

XIII.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(b) for
 
Sugar (T.D. 81–92)
 

XIV.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 1313(a) for
 
Woven Piece Goods (T.D. 83–84)
 

I. General Instructions 

A. There follow various general manufacturing drawback rulings 
which have been designed to simplify drawback procedures. Any 
person that can comply with the conditions of any one of these rulings 
may notify a CBP drawback office in writing of its intention to operate 
under the ruling (see § 190.7). Such a letter of notification must 
include the following information: 

1. Name and address of manufacturer or producer; 
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2. IRS (Internal Revenue Service) number (with suffix) of manufac
turer or producer; 

3. Location[s] of factory[ies] which will operate under the general 
ruling; 

4. If a business entity, names of persons who will sign drawback 
documents (see § 190.6); 

5. Identity (by T.D. number and title, as stated in this Appendix) of 
general manufacturing drawback ruling under which the manufac
turer or producer intends to operate; 

6. Description of the merchandise and articles, unless specifically 
described in the general manufacturing drawback ruling, and 8-digit 
HTSUS subheading number, and the quantity of the merchandise; 

7. Only for General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(b) for Petroleum or Petroleum Derivatives, the name of 
each article to be exported or, if the identity of the product is not 
clearly evident by its name, what the product is, and the abstract 
period to be used for each refinery (monthly or other specified period 
(not to exceed 1 year)), subject to the conditions in the General 
Manufacturing Drawback Ruling Under 19 U.S.C. 1313(b) for Petro
leum or Petroleum Derivatives, I. Procedures and Records Main
tained, 4(a) or (b); 

8. Basis of claim used for calculating drawback; and 
9. Description of the manufacturing or production process, unless 

specifically described in the general manufacturing drawback ruling. 
For the General Manufacturing Drawback Ruling under § 1313(a), 

the General Manufacturing Drawback Ruling Under 19 U.S.C. 
1313(b) for Component Parts, and the General Manufacturing Draw
back Ruling Under 19 U.S.C. 1313(a) or 1313(b) for Agents, if the 
drawback office has doubts as to whether there is a manufacture or 
production, as defined in § 190.2, the manufacturer or producer will 
be asked to provide details of the operation purported to be a manu
facture or production. 

10. For the General Manufacturing Drawback Ruling where sub
stituted merchandise will be used, the bill of materials and/or formu
las annotated with the 8-digit HTSUS classifications. 

B. These general manufacturing drawback rulings supersede gen
eral ‘‘contracts’’ previously published under the following Treasury 
Decisions (T.D.s): 81–74, 81–92, 81–181, 81–234, 81–300, 83–53, 
83–59, 83–73, 83–77, 83–80, 83–84, 83–123, 84–49, and 85–110. Any
one currently operating under any of the above-listed Treasury De
cisions will automatically be covered by the superseding general 
ruling, including all privileges of the previous ‘‘contract’’. 
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II. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(a) (T.D. 81–234; T.D. 83–123) 

A. Imported Merchandise or Drawback Products47 Used 

Imported merchandise or drawback products are used in the manu
facture of the exported articles upon which drawback claims will be 
based. 

B. Exported Articles on Which Drawback Will be Claimed 

Exported articles on which drawback will be claimed will be manu
factured in the United States using imported merchandise or draw
back products. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

The imported merchandise or drawback products will be used to 
manufacture or produce articles in accordance with § 190.2. 

E. Multiple Products 

1. Relative Values 

Drawback law mandates the assignment of relative values when 
two or more products necessarily are produced concurrently in the 
same operation. If multiple products are produced records, which 
may include records kept in the normal course of business, will be 
maintained of the market value of each product at the time it is first 
separated in the manufacturing process. 

2. Appearing-in Method 

The appearing-in basis may not be used if multiple products are 
produced. 

47 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. 
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F. Loss or Gain 

Records, which may include records kept in the normal course of 
business, will be maintained showing the extent of any loss or gain in 
net weight or measurement of the imported merchandise, caused by 
atmospheric conditions, chemical reactions, or other factors. 

G. [Reserved] 

H. Stock in Process 

Stock in process does not result; or if it does result, details will be 
given in claims as filed, and it will not be included in the computation 
of the merchandise used to manufacture the finished articles on 
which drawback is claimed. 

I. Waste 

No drawback is payable on any waste which results from the manu
facturing operation. Unless the claim for drawback is based on the 
quantity of merchandise appearing in the exported articles, records 
will be maintained to establish the value, the quantity, and the 
disposition of any waste that results from manufacturing the ex
ported articles. If no waste results, records will be maintained to 
establish that fact. 

J. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. That the exported articles on which drawback is claimed were 
produced with the use of the imported merchandise, and 

2. The quantity of imported merchandise48 used in producing the 
exported articles. (To obtain drawback the claimant must establish 
that the completed articles were exported within 5 years after impor
tation of the imported merchandise. Records establishing compliance 
with these requirements must be available for audit by CBP during 
business hours. Drawback is not payable without proof of compli
ance). 

K. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(a) and part 190 of the CBP Regulations will be met, as discussed 

48 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of the sentence should 
read ‘‘appearing in the exported articles.’’ 
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under the heading ‘‘Procedures And Records Maintained’’. If those 
records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

L. Basis of Claim for Drawback 

Drawback will be claimed on the full quantity of merchandise used 
in producing the exported articles only if there is no waste or value
less or unrecovered waste in the manufacturing operation. A draw
back claim may be based on the quantity of eligible merchandise that 
appears in the exported articles, regardless of whether there is waste, 
and no records of waste need be maintained. If there is valuable waste 
recovered from the manufacturing operation and records are kept 
which show the quantity and value of the waste, drawback may be 
claimed on the quantity of eligible material used to produce the 
exported articles less the amount of that merchandise which the 
value of the waste would replace. 

M. General Requirements 

The manufacturer or producer must: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 

III. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(a) or 1313(b) for Agents (T.D. 81–181) 

Manufacturers or producers operating under this general manufac
turing drawback ruling must comply with T.D.s 55027(2) and 
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55207(1), and 19 U.S.C. 1313(b), if applicable, as well as 19 CFR part 
190 (see particularly, § 190.9). 

A. Name and Address of Principal 

B. Process of Manufacture or Production 

The imported merchandise or drawback products or other substi
tuted merchandise will be used to manufacture or produce articles in 
accordance with § 190.2. 

C. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. Quantity, kind, quality, and 8-digit HTSUS subheading number 
of merchandise transferred from the principal to the agent; 

2. Date of transfer of the merchandise from the principal to the 
agent; 

3. Date of manufacturing or production operations performed by the 
agent; 

4. Total quantity and description of merchandise (including 8-digit 
HTSUS subheading number) appearing in or used in manufacturing 
or production operations performed by the agent; 

5. Total quantity and description of articles (including 8-digit HT
SUS subheading number) produced in manufacturing or production 
operations performed by the agent; 

6. Quantity, kind, quality, and 8-digit HTSUS subheading number 
of articles transferred from the agent to the principal; and 

7. Date of transfer of the articles from the agent to the principal. 

D. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when manu

facturing or producing articles for account of the principal under the 
principal’s general manufacturing drawback ruling or specific manu
facturing drawback ruling, as appropriate; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates the claims any changes in the information required 
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by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to help ensure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 

IV. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(a) for Burlap or Other Textile Material (T.D. 
83–53) 

Drawback may be allowed under 19 U.S.C. 1313(a) upon the expor
tation of bags or meat wrappers manufactured with the use of im
ported burlap or other textile material, subject to the following spe
cial requirements: 

A. Imported Merchandise or Drawback Products49 Used 

Imported merchandise or drawback products (burlap or other tex
tile material) are used in the manufacture of the exported articles 
upon which drawback claims will be based. 

B. Exported Articles on Which Drawback Will Be Claimed 

Exported articles on which drawback will be claimed will be manu
factured in the United States using imported merchandise or draw
back products. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another, or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

The imported merchandise or drawback products will be used to 
manufacture or produce articles in accordance with § 190.2. 

E. Multiple Products 

Not applicable. 

49 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. 
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F. Loss or Gain 

Not applicable. 

G. Waste 

No drawback is payable on any waste which results from the manu
facturing operation. Unless the claim for drawback is based on the 
quantity of merchandise appearing in the exported articles, records 
will be maintained to establish the value, the quantity, and the 
disposition of any waste that results from manufacturing the ex
ported articles. If no waste results, records will be maintained to 
establish that fact. 

H. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. That the exported articles on which drawback is claimed were 
produced with the use of the imported merchandise; and 

2. The quantity of imported merchandise50 used in producing the 
exported articles. 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after importation of the im
ported merchandise. Records establishing compliance with these re
quirements will be available for audit by CBP during business hours. 
Drawback is not payable without proof of compliance. 

I. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(a) and part 190 of the CBP Regulations will be met, as discussed 
under the heading ‘‘Procedures and Records Maintained’’. If those 
records do not establish compliance with those legal requirements, 
drawback cannot be paid. Each lot of imported material received by a 
manufacturer or producer must be given a lot number and kept 
separate from other lots until used. The records of the manufacturer 
or producer must show, as to each manufacturing lot or period of 
manufacture, the 8-digit HTSUS classification, the quantity of mate
rial used from each imported lot and the number of each kind and size 
of bags or meat wrappers obtained. 

All bags or meat wrappers manufactured or produced for the ac
count of the same exporter during a specified period may be desig
nated as one manufacturing lot. All exported bags or meat wrappers 
must be identified by the exporter. 

50 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles produced.’’ 
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J. Basis of Claim for Drawback 

Drawback will be claimed on the quantity of merchandise used in 
producing the exported articles only if there is no waste or valueless 
or unrecovered waste in the manufacturing operation. Drawback may 
be claimed on the quantity of eligible merchandise that appears in the 
exported articles, regardless of whether there is waste, and no records 
of waste need be maintained. If there is valuable waste recovered 
from the manufacturing operation and records are kept which show 
the quantity and value of the waste, drawback may be claimed on the 
quantity of eligible material used to produce the exported articles, 
less the amount of that merchandise which the value of the waste 
would replace. 

K. General Requirements 

The manufacturer or producer must: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation. 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to help ensure proper compliance with 19, 
United States Code, § 1313, part 190 of the CBP Regulations and this 
general ruling. 

V. General Manufacturing Drawback Ruling Under 19 U.S.C. 
1313(b) for Component Parts (T.D. 81–300) 

A. Same 8-Digit HTSUS Classification (Parallel Columns) 
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Imported merchandise or drawback 
products51 to be designated as the ba
sis for drawback on the exported 
products 

Component parts identified by indi
vidual part numbers and 8-digit HT
SUS subheading number. 

Duty-paid, duty-free or domestic mer
chandise classifiable under the same 
8-digit HTSUS subheading number as 
that designated which will be used in 
the production of the exported prod
ucts 

Component parts classifiable under 
the same 8-digit HTSUS subheading 
number and identified with the same 
individual part numbers as those in 
the column immediately to the left 
hereof. 

The designated components will have been manufactured in accor
dance with the same specifications and from the same materials, and 
identified by the same 8-digit HTSUS classification, and part number 
as the substituted components. Further, the designated and substi
tuted components are used interchangeably in the manufacture of the 
exported articles upon which drawback will be claimed. Specifications 
or drawings will be maintained and made available for CBP officers. 
Fluctuations in market value resulting from factors other than qual
ity will not affect the drawback. 

B. Exported Articles on Which Drawback Will Be Claimed 

The exported articles will have been manufactured in the United 
States using components described in the parallel columns above. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

The components described in the parallel columns will be used to 
manufacture or produce articles in accordance with § 190.2. 

E. Multiple Products 

Not applicable. 

51 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. Such products have ‘‘dual status’’ under section 1313(b). 
They may be designated as the basis for drawback and also may be deemed to be domestic 
merchandise. 
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F. Waste 

No drawback is payable on any waste which results from the manu
facturing operation. Unless the claim for drawback is based on the 
quantity of components appearing in the exported articles, records 
will be maintained to establish the value (or the lack of value), the 
quantity, and the disposition of any waste that results from manu
facturing the exported articles. If no waste results, records will be 
maintained to establish that fact. 

G. [Reserved] 

H. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. The identity, specifications, and 8-digit HTSUS classification of 
the designated merchandise; 

2. The quantity of merchandise classifiable under the same 8-digit 
HTSUS classification as the designated merchandise52 used to pro
duce the exported articles; 

3. That, within 5 years after the date of importation of the desig
nated merchandise, the manufacturer or producer used the merchan
dise to produce articles. During the same 5-year period, the manu
facturer or producer produced53 the exported articles. To obtain 
drawback the claimant must establish that the completed articles 
were exported within 5 years after the importation of the imported 
merchandise. Records establishing compliance with these require
ments will be available for audit by CBP during business hours. 
Drawback is not payable without proof of compliance. 

I. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 190 of the CBP Regulations will be met, as discussed 
under the heading ‘‘Procedures And Records Maintained’’. If those 
records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

J. Basis of Claim for Drawback 

Drawback will be claimed on the quantity of eligible components 
used in producing the exported articles only if there is no waste or 

52 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles produced.’’ 
53 The date of production is the date an article is completed. 
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valueless or unrecovered waste in the manufacturing operation. 
Drawback may be claimed on the quantity of eligible components that 
appear in the exported articles, regardless of whether there is waste, 
and no records of waste need be maintained. If there is valuable waste 
recovered from the manufacturing operation and records are kept 
which show the quantity and value of the waste, drawback may be 
claimed on the quantity of eligible components used to produce the 
exported articles less the amount of those components which the 
value of the waste would replace. 

K. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 

VI. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(a) for Flaxseed (T.D. 83–80) 

Drawback may be allowed under the provision of 19 U.S.C. 1313(a) 
upon the exportation of linseed oil, linseed oil cake, and linseed oil 
meal, manufactured or produced with the use of imported flaxseed, 
subject to the following special requirements: 
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A. Imported Merchandise or Drawback Products54 Used 

Imported merchandise or drawback products (flaxseed) are used in 
the manufacture of the exported articles upon which drawback claims 
will be based. 

B. Exported Articles on Which Drawback Will Be Claimed 

Exported articles on which drawback will be claimed will be manu
factured in the United States using imported merchandise or draw
back products. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

The imported merchandise or drawback products will be used to 
manufacture or produce articles in accordance with § 190.2. 

E. Multiple Products 

Drawback law mandates the assignment of relative values when 
two or more products necessarily are produced concurrently in the 
same operation. If multiple products are produced records will be 
maintained of the market value of each product at the time it is first 
separated in the manufacturing process (when a claim covers a 
manufacturing period, the entire period covered by the claim is the 
time of separation of the products and the value per unit of product is 
the market value for the period (see §§ 190.2, 190.22(e)). The ‘‘appear
ing in’’ basis may not be used if multiple products are produced. 

F. Loss or Gain 

Records will be maintained showing the extent of any loss or gain in 
net weight or measurement of the imported merchandise, caused by 
atmospheric conditions, chemical reactions, or other factors. 

G. Waste 

No drawback is payable on any waste which results from the manu
facturing operation. Unless the claim for drawback is based on the 

54 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. 
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quantity of merchandise appearing in the exported articles, records 
will be maintained to establish the value, the quantity, and the 
disposition of any waste that results from manufacturing the ex
ported articles. If no waste results, records will be maintained to 
establish that fact. 

H. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. That the exported articles on which drawback is claimed were 
produced with the use of the imported merchandise; and 

2. The quantity of imported merchandise55 used in producing the 
exported articles. 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after importation of the im
ported merchandise. Records establishing compliance with these re
quirements will be available for audit by CBP during business hours. 
Drawback is not payable without proof of compliance. 

I. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(a) and part 190 of the CBP Regulations will be met, as discussed 
under the heading ‘‘Procedures and Records Maintained’’. If those 
records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

The inventory records of the manufacturer or producer will show 
the inclusive dates of manufacture; the quantity, identity, value, and 
8-digit HTSUS classification of the imported flaxseed or screenings, 
scalpings, chaff, or scourings used; the quantity by actual weight and 
value, if any, of the material removed from the foregoing by screening 
prior to crushing; the quantity and kind of domestic merchandise 
added, if any; the quantity by actual weight or gauge and value of the 
oil, cake, and meal obtained; and the quantity and value, if any, of the 
waste incurred. The quantity of imported flaxseed, screenings, scalp
ings, chaff, or scourings used or of material removed will not be 
estimated nor computed on the basis of the quantity of finished 
products obtained, but will be determined by actually weighing the 
said flaxseed, screenings, scalpings, chaff, scourings, or other mate
rial; or, at the option of the crusher, the quantities of imported ma
terials used may be determined from CBP weights, as shown by the 

55 If claims are to be made on an ‘‘appearing in’’basis, the remainder of the sentence should 
read‘‘appearing in the exported articles.’’ 
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import entry covering such imported materials, and the Government 
weight certificate of analysis issued at the time of entry. The entire 
period covered by an abstract will be deemed the time of separation of 
the oil and cake covered thereby. 

If the records of the manufacturer or producer do not show the 
quantity of oil cake used in the manufacture or production of the 
exported oil meal and the quantity of oil meal obtained, the net 
weight of the oil meal exported will be regarded as the weight of the 
oil cake used in the manufacture thereof. 

If various tanks are used for the storage of imported flaxseed, the 
mill records must establish the tank or tanks in which each lot or 
cargo is stored. If raw or processed oil manufactured or produced 
during different periods of manufacture is intermixed in storage, a 
record must be maintained showing the quantity, identity, kind, and 
8-digit HTSUS classification of oil so intermixed. Identity of merchan
dise or articles in either instance must be in accordance with § 190.14. 

J. Basis of Claim for Drawback 

Drawback will be claimed on the quantity of merchandise used in 
producing the exported articles only if there is no waste or valueless 
or unrecovered waste in the manufacturing operation. Drawback may 
be claimed on the quantity of eligible merchandise that appears in the 
exported articles, regardless of whether there is waste, and no records 
of waste need be maintained. If there is valuable waste recovered 
from the manufacturing operation and records are kept which show 
the quantity and value of the waste, drawback may be claimed on the 
quantity of eligible material used to produce the exported articles, 
less the amount of that merchandise which the value of the waste 
would replace. 

K. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
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General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation. 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with 19, United 
States Code, § 1313, part 190 of the CBP Regulations and this general 
ruling. 

VII. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(a) for Fur Skins or Fur Skin Articles (T.D. 
83–77) 

Drawback may be allowed under 19 U.S.C. 1313(a) upon the expor
tation of dressed, redressed, dyed, redyed, bleached, blended, or 
striped fur skins or fur skin articles manufactured or produced by any 
one or a combination of the foregoing processes with the use of fur 
skins or fur skin articles, such as plates, mats, sacs, strips, and 
crosses, imported in a raw, dressed, or dyed condition, subject to the 
following special requirements: 

A. Imported Merchandise or Drawback Products56 Used 

Imported merchandise or drawback products (fur skins or fur skin 
articles) are used in the manufacture of the exported articles upon 
which drawback claims will be based. 

B. Exported Articles on Which Drawback Will Be Claimed 

Exported articles on which drawback will be claimed will be manu
factured in the United States using imported merchandise or draw
back products. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

The imported merchandise or drawback products will be used to 
manufacture or produce articles in accordance with § 190.2. 

56 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. 
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Drawback will not be allowed under this general manufacturing 
drawback ruling when the process performed results only in the 
restoration of the merchandise to its condition at the time of impor
tation. 

E. Multiple Products 

Not applicable. 

F. Loss or Gain 

Records will be maintained showing the extent of any loss or gain in 
net weight or measurement of the imported merchandise, caused by 
atmospheric conditions, chemical reactions, or other factors. 

G. Waste 

No drawback is payable on any waste which results from the manu
facturing operation. Unless the claim for drawback is based on the 
quantity of merchandise appearing in the exported articles, records 
will be maintained to establish the value, the quantity, and the 
disposition of any waste that results from manufacturing the ex
ported articles. If no waste results, records will be maintained to 
establish that fact. 

H. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. That the exported articles on which drawback is claimed were 
produced with the use of the imported merchandise; and 

2. The quantity of imported merchandise57 used in producing the 
exported articles. 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after importation of the im
ported merchandise. Records establishing compliance with these re
quirements will be available for audit by CBP during business hours. 
Drawback is not payable without proof of compliance. 

I. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(a) and part 190 of the CBP Regulations will be met, as discussed 

57 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of the sentence should 
read ‘‘appearing in the exported articles.’’ 
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under the heading ‘‘Procedures and Records Maintained’’. If those 
records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

The records of the manufacturer or producer must show, as to each 
lot of fur skins and/or fur skin articles used in the manufacture or 
production of articles for exportation with benefit of drawback, the lot 
number and date or inclusive dates of manufacture or production, the 
quantity, identity, description, and 8-digit HTSUS classification of the 
imported merchandise used, the condition in which imported, the 
process or processes applied thereto, the quantity, description, and 
8-digit HTSUS classification of the finished articles obtained, and the 
quantity of imported pieces rejected, if any, or spoiled in manufacture 
or production. 

J. Basis of Claim for Drawback 

Drawback will be claimed on the quantity of merchandise used in 
producing the exported articles only if there is no waste or valueless 
or unrecovered waste in the manufacturing operation. Drawback may 
be claimed on the quantity of eligible merchandise that appears in the 
exported articles, regardless of whether there is waste, and no records 
of waste need be maintained. If there is valuable waste recovered 
from the manufacturing operation and records are kept which show 
the quantity and value of the waste, drawback may be claimed on the 
quantity of eligible material used to produce the exported articles, 
less the amount of that merchandise which the value of the waste 
would replace. (If rejects and/or spoilage are incurred, the quantity of 
imported merchandise used will be determined by deducting from the 
quantity of fur skins or fur skin articles put into manufacture or 
production the quantity of such rejects and/ or spoilage.) 

K. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
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General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation. 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with 19, United 
States Code, § 1313, part 190 of the CBP Regulations and this general 
ruling. 

VIII. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(b) for Orange Juice (T.D. 85–110) 

A. Same 8-Digit HTSUS Classification (Parallel Columns) 

Imported merchandise or drawback 
products58 to be designated as the ba
sis for drawback on the exported 
products 

Concentrated orange juice for manu
facturing (of not less than 55° Brix) as 
defined in the standard of identity of 
the Food and Drug Administration (21 
CFR 146.53) which meets the Grade A 
standard of the U.S. Dept. of Agricul
ture (7 CFR 52.1557, Table IV). 

Duty-paid, duty-free or domestic mer
chandise classifiable under the same 
8-digit HTSUS subheading number as 
that designated which will be used in 
the production of the exported prod
ucts 

Concentrated orange juice for manu
facturing as described in the left-hand 
parallel column. 

The imported merchandise designated on drawback claims must be 
classifiable under the same 8-digit HTSUS classification as the mer
chandise used in producing the exported articles on which drawback 
is claimed. Fluctuations in the market value resulting from factors 
other than quality will not affect the drawback. 

B. Exported Articles on Which Drawback Will Be Claimed 

1. Orange juice from concentrate (reconstituted juice). 
2. Frozen concentrated orange juice. 
3. Bulk concentrated orange juice. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 

58 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. Such products have ‘‘dual status’’ under section 1313(b). 
They may be designated as the basis for drawback and also may be deemed to be domestic 
merchandise. 
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or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

1. Orange juice from concentrate (reconstituted juice). Concen
trated orange juice for manufacturing is reduced to a desired 11.8° 
Brix by a blending process to produce orange juice from concentrate. 
The following optional blending processes may be used: 

i. The concentrate is blended with fresh orange juice (single 
strength juice); or 

ii. The concentrate is blended with essential oils, flavoring compo
nents, and water; or 

iii. The concentrate is blended with water and is heat treated to 
reduce the enzymatic activity and the number of viable microorgan
isms. 

2. Frozen concentrated orange juice. Concentrated orange juice for 
manufacturing is reduced to a desired degree Brix of not less than 
41.8° Brix by the following optional blending processes: 

i. The concentrate is blended with fresh orange juice (single 
strength juice); or 

ii. The concentrate is blended with essential oils and flavoring 
components and water. 

3. Bulk concentrated orange juice. Concentrated orange juice for 
manufacturing is blended with essential oils and flavoring compo
nents which would enable another processor such as a dairy to pre
pare finished frozen concentrated orange juice or orange juice from 
concentrate by merely adding water to the (intermediate) bulk con
centrated orange juice. 

E. Multiple Products, Waste, Loss or Gain 

Not applicable. 

F. [Reserved] 

G. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. The 8-digit HTSUS classification, identity, and specifications of 
the designated merchandise; 



237 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

2. The quantity of merchandise classifiable under the same 8-digit 
HTSUS classification as the designated merchandise59 used to pro
duce the exported articles; 

3. That, within 5 years after the date of importation of the desig
nated merchandise, the manufacturer or producer used the desig
nated merchandise to produce articles. During the same 5-year pe
riod, the manufacturer or producer produced60 the exported articles. 

To obtain drawback it must be established that the completed 
articles were exported within 5 years after the importation of the 
imported merchandise. Records establishing compliance with these 
requirements must be available for audit by CBP during business 
hours. No drawback is payable without proof of compliance. 

H. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 190 of the CBP Regulations will be met, as discussed 
under the heading ‘‘Procedures And Records Maintained’’, and will 
show what components were blended with the concentrated orange 
juice for manufacturing. If those records do not establish satisfaction 
of those legal requirements drawback cannot be paid. 

I. Basis of Claim for Drawback 

The basis of claim for drawback will be the quantity of concentrated 
orange juice for manufacturing used in the production of the exported 
articles. It is understood that when fresh orange juice is used as 
‘‘cutback’’, it will not be included in the ‘‘pound solids’’ when comput
ing the drawback due. 

J. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 

59 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles produced.’’ 
60 The date of production is the date an article is completed. 
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which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 

IX. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(b) for Petroleum or Petroleum Derivatives 
(T.D. 84–49) 

A. Same 8-Digit HTSUS Classification (Parallel Columns) 

Imported merchandise or drawback 
products61 to be designated as the ba
sis for drawback on the exported 
products. 

Duty-paid, duty-free or domestic mer
chandise classifiable under the same 
8-digit HTSUS subheading number as 
that designated which will be used in 
the production of the exported prod
ucts. 

B. Exported Articles Produced From Fractionation 

1. Motor Gasoline 
2. Aviation Gasoline 
3. Special Naphthas 
4. Jet Fuel 
5. Kerosene & Range Oils 
6. Distillate Oils 
7. Residual Oils 
8. Lubricating Oils 
9. Paraffin Wax 
10. Petroleum Coke 
11. Asphalt 
12. Road Oil 
13. Still Gas 
14. Liquified Petroleum Gas 
15. Petrochemical Synthetic Rubber 
16. Petrochemical Plastics & Resins 
17. All Other Petrochemical Products 

61 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. Such products have ‘‘dual status’’ under section 1313(b). 
They may be designated as the basis for drawback and also may be deemed to be domestic 
merchandise. 



239 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

C. Exported Articles on Which Drawback Will Be Claimed 

See the General Instructions, I.A.7., for this general drawback 
ruling. Each article to be exported must be named. When the identity 
of the product is not clearly evident by its name, there must be a 
statement as to what the product is, e.g., a herbicide. 

D. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

E. Process of Manufacture or Production 

Heated crude oil is charged to an atmospheric distillation tower 
where it is subjected to fractionation. The charge to the distillation 
tower consists of a single crude oil, or of commingled crudes which are 
fed to the tower simultaneously or after blending in a tank. During 
fractionation, components of different boiling ranges are separated. 

F. Multiple Products 

1. Relative Values 

Fractionation results in 17 products. In order to insure proper 
distribution of drawback to each of these products, the manufacturer 
or producer agrees to record the relative values at the time of sepa
ration. The entire period covered by an abstract is to be treated as the 
time of separation. The value per unit of each product will be the 
average market value for the abstract period. 

2. Producibility 

The manufacturer or producer can vary the proportionate quantity 
of each product. The manufacturer or producer understands that 
drawback is payable on exported products only to the extent that 
these products could have been produced from the designated mer
chandise. The records of the manufacturer or producer must show 
that all of the products exported for which drawback will be claimed 
under this general manufacturing drawback ruling could have been 
produced concurrently on a practical operating basis from the desig
nated merchandise. 
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The manufacturer or producer agrees to establish the amount to be 
designated by reference to the Industry Standards of Potential Pro
duction published in T.D. 66–16.62 

There are no valuable wastes as a result of the processing. 

G. Loss or Gain 

Because the manufacturer or producer keeps records on a volume 
basis rather than a weight basis, it is anticipated that the material 
balance will show a volume gain. For the same reason, it is possible 
that occasionally the material balance will show a volume loss. Fluc
tuations in type of crude used, together with the type of finished 
product desired make an estimate of an average volume gain mean
ingless. However, records will be kept to show the amount of loss or 
gain with respect to the production of export products. 

H. Exchange 

The use of any domestic merchandise acquired in exchange for 
imported merchandise that meets the same kind and quality specifi
cations contained in the parallel columns of this general ruling shall 
be treated as use of the imported merchandise. 

I. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. The identity, specifications, and 8-digit HTSUS classification of 
the merchandise designated; 

2. The quantity of merchandise classifiable under the same 8-digit 
HTSUS classification as the designated merchandise used to produce 
the exported articles. 

3. That, within 5 years after importation, the manufacturer or 
producer used the designated merchandise to produce articles. Dur
ing the same 5-year period, the manufacturer or producer produced 
the exported articles. 

4(a). The manufacturer or producer agrees to use a 28–31 day 
period (monthly) abstract period for each refinery covered by this 
general manufacturing drawback ruling, or 

(b). The manufacturer or producer agrees to use an abstract period 
(not to exceed 1 year) for each refinery covered by this general manu
facturing drawback ruling. The manufacturer or producer certifies 
that if it were to file abstracts covering each manufacturing period of 

62 A manufacturer who proposes to use standards other than those in T.D. 66–16 must state 
the proposed standards and provide sufficient information to CBP in order for those 
proposed standards to be verified in accordance with T.D. 84–49. 

http:66�16.62
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not less than 28 days and not more than 31 days (monthly) within the 
longer period, in no such monthly abstract would the quantity of 
designated merchandise exceed the material introduced into the 
manufacturing process during that monthly period. (Select (a) or (b), 
and state which is selected in the application, and, if (b) is selected, 
specify the length of the particular abstract period chosen (not to 
exceed 1 year (see General Instruction I.A.7.)).) 

5. On each abstract of production the manufacturer or producer 
agrees to show the value per barrel to five decimal places. 

6. The manufacturer or producer agrees to file claims in the format 
set forth in exhibits A through F which are attached to this general 
manufacturing drawback ruling. The manufacturer or producer real
izes that to obtain drawback the claimant must establish that the 
completed articles were exported within 5 years after importation of 
the imported merchandise. Records establishing compliance with 
these requirements will be available for audit by CBP during busi
ness hours. It is understood that drawback is not payable without 
proof of compliance. Records will be kept in accordance with T.D. 
84–49, as amended by T.D. 95–61. 

J. Residual Rights 

It is understood that the refiner can reserve as the basis for future 
payment the right to drawback only on the number of barrels of raw 
material computed by subtracting from Line E the larger of Lines A 
or B, of a given Exhibit E. It is further understood that this right to 
future payment can be claimed only against products concurrently 
producible with the products listed in Column 21, in the quantities 
shown in Column 22 of such Exhibit E. Such residual right can be 
transferred to another refinery of the same refiner only when Line B 
of Exhibit E is larger than Line A. Unless the number of residual 
barrels is specifically computed and rights thereto are expressly re
served on Exhibit E, such residual rights will be deemed waived. The 
procedure the manufacturer or producer must follow in preparing 
drawback entries claiming this residual right is illustrated in the 
attached sample Exhibit E–1. It is understood that claims involving 
residual rights must be filed only at the port where the Exhibit E 
reserving such right was filed. 

K. Inventory Procedures 

The manufacturer or producer realizes that inventory control is of 
major importance. In accordance with the normal accounting proce
dures of the manufacturer or producer, each refinery prepares a 
monthly stock and yield report, which accounts for inventories, pro
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duction and disposals from time of receipt to time of disposition. This 
provides an audit trail of all products. 

The above-noted records will provide the required audit trail from 
the initial source documents to the drawback claims of the manufac
turer or producer and will support adherence with the requirements 
discussed under the heading PROCEDURES AND RECORDS MAIN
TAINED. 

L. Basis of Claim for Drawback 

The amount of raw material on which drawback may be based will 
be computed by multiplying the quantity of each product exported by 
the drawback factor for that product. The amount of raw material 
which may be designated as the basis for drawback on the exported 
products produced at a given refinery and covered by a drawback 
entry must not exceed the quantity of such raw material used at the 
refinery during the abstract period or periods from which the ex
ported products were produced. The quantity of raw material to be 
designated as the basis for drawback on exported products must be at 
least as great as the quantity of raw material which would be re
quired to produce the exported products in the quantities exported. 

M. Agreements 

The manufacturer or producer specifically agrees that it will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its refinery and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the draw
back office which liquidates its claims any changes in the information 
required by the General Instructions of this Appendix to be included 
therein (I. General Instructions, 1 through 10) or the corporate name 
or corporate organization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 
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Exhibit A
 

ABSTRACT OF MANUFACTURING RECORDS
 
ABC OIL CO. – BEAUMONT, TEXAS REFINERY
 

PERIOD FROM JANUARY 1, 2019 TO JANUARY 31, 2019
 

Material Used (in Bbls. At 60°) 

Line (1) – Stock in process at beginning of manufacturing period.
 
Line (2) – Raw material introduced into manufacturing process dur
ing the period. The amount, by type and class, shown hereon, shall be
 
the maximum that may be designated under T.D. 84–49.
 
Line (3) – Stock in process at end of period.
 
Line (4) – Total Consumed, namely, line 1 plus lone 2 less line 3.
 
*All raw materials of a type and class not to be designated may be
 
shown as a total.
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EXHIBIT B
 

ABSTRACT OF PRODUCTION
 
ABC OIL CO., INC. - BEAUMONT, TEXAS REFINERY
 

PERIOD FROM JANUARY 1, 2019 TO JANUARY 31, 2019
 

Col. (6) Products are shown in the net quantities realized in the
 
refining process and do not include non-petroleum additives.
 
Col. (7) Weighted average realization for the period covered.
 
Col. (8) Column 6 multiplied by column 7.
 
Col. (9) Quantity of raw materials allowable per barrel of products.
 
(Formula for obtaining drawback factors: $44,844,327 ÷ 7,787,165
 
bbls. = $5.75875 divided into product values per barrel equals draw
back factor.)
 

EXHIBIT C—INVENTORY CONTROL SHEET: ABC OIL CO., INC.; BEAUMONT, 
TEXAS REFINERY, PERIOD FROM JANUARY 1, 2019 TO JANUARY 31, 2019 

[All quantities exclude non-petroleum additives] 

Aviation gasoline Residual oils Lubricating oils Petrochemicals, all 
other 

Bbls. Drawback 
factor Bbls. Drawback 

factor Bbls. Drawback 
factor Bbls. Drawback 

factor 

(10) Opening In 11,218 1.00126 21,221 .45962 9,242 4.52178 891 1.00244 
ventory ................... 

(11) Production ...... 108,269 1.01300 308,002 .43642 292,492 4.64041 7,996 1.07895 

(11–A) Receipts ...... .............. ................. .............. ................. .............. ................. .............. ................. 

(12) Exports ........... 11,218 1.00126 21,221 .45962 8,774 4.52178 195 1.00244 

176 1.01300 104,397 .43642 
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Aviation gasoline Residual oils Lubricating oils Petrochemicals, all 
other 

Bbls. Drawback 
factor Bbls. Drawback 

factor Bbls. Drawback 
factor Bbls. Drawback 

factor 

(13) Drawback De
liveries.................... 

(14) Domestic Ship
ments...................... 

(15) Closing Inven
tory 

.............. 

97,863 

10,230 

................. 

1.01300 

1.01300 

.............. 

180,957 

22,648 

................. 

.43642 

.43642 

.............. 

468 

278,286 

14,206 

................. 

4.52178 

4.64041 

4.64041 

696 

319 

6,867 

810 

1.00244 

1.07895 

1.07895 

1.07895 

Line (10)—Opening inventory from previous period’s closing inventory. 
Line (11)—From production period under consideration. 
Line (11–A)—Product received from other sources. 
Line (12)—From earliest on hand (inventory or production). Totals from drawback entry or 

entries recapitulated (see column 18). 
Line (13)—Deliveries for export or for designation against further manufacture—earliest on 

hand after exports are deducted. 
Line (14)—From earliest on hand after lines (12) and (13) are deducted. 
Line (15)—Balance on hand. 

EXHIBIT D 

RECAPITULATION OF DRAWBACK ENTRY
 
ABC OIL CO., INC - BEAUMONT, TEXAS REFINERY
 

PERIOD FROM JANUARY 1, 2019 TO JANUARY 31, 2019
 

Duty paid on raw material selected for designation - $.1050 per bbl. (class III crude) 

Amount of drawback claimed - gross - 106,594 x. 1050 = $11,192 

Less 1% - 112 

Amount of drawback claimed - net $11,080 

Col. (16) Lists only products exported. 
Col. (17) Quantities in condition as shown on the notices of exporta

tion and notices of lading. 
Col. (18) Quantities in condition as shown on the abstract (i.e., less 

additives if any). These quantities will appear in line 12. 
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Col. (19) The drawback factor(s) shown on line 12. 
Col. (20) Raw material (crude or derivatives) allowable, determined 

by multiplying column 18 by 19. 
Col. (20a) Raw material (crude or derivatives) allowable, for draw

back deliveries determined by multiplying column 18 by 
column 19. 

EXHIBIT E
 

PRODUCIBILITY TEST FOR PRODUCTS EXPORTED
 
(INCLUDING DRAWBACK DELIVERIES)
 

ABC OIL CO., INC - BEAUMONT, TEXAS REFINERY
 
PERIOD FROM JANUARY 1, 2019 TO JANUARY 31, 2019
 

Type and Class of Raw Material Designated - Crude, Class III 
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EXHIBIT E-1
 

PRODUCIBILITY TEST FOR PRODUCTS ON WHICH
 
RESIDUAL RIGHT TO DRAWBACK IS NOW CLAIMED AND
 

PRODUCTS COVERED BY ABSTRACTS ON WHICH RAW
 
MATERIALS COVERED WERE PREVIOUSLY DESIGNATED
 

ABC OIL CO., INC - TULSA, OKLAHOMA REFINERY
 
PERIOD FROM JANUARY 1, 2019 TO JANUARY 31, 2019
 

Type and Class of Raw Material Designated - Crude, Class III 



248 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

EXHIBIT E (COMBINATION)—PRODUCIBILITY TEST FOR PRODUCTS EXPORTED 

(INCLUDING DRAWBACK DELIVERIES) ABC OIL CO., INC.; BEAUMONT, TEXAS 

REFINERY, PERIOD FROM JANUARY 1, 2019 TO JANUARY 31, 2019 

[Type and Class of Raw Material Designated—Crude, Class III] 

Product 

(21) 

Quantity in 
barrels 

(22) 

Industry 
standard 

(%) 

(23) 

Quantity of 
raw material 
of type and 

class 
designated 
needed to 

produce prod
uct per barrel 

(24) 

Drawback 
factor 

(19) 

Crude 
allowed for 
drawback 

(20) 

Aviation Gasoline1 ........... 

Residual Oils1 .................. 

Lubricating Oils 1 ............ 

Petrochemicals, Other1 ... 

Petrochemicals, Other2 ... 

Petrochemicals, Other2 ... 

Total ........................... 

1 11,218 

1 176 

1 21,221 

1 104,397 

1 8,774 

1 195 

2 696 

2 319 

40 

40 

83 

83 

50 

29 

29 

29 

28,045 

440 

25,567 

125,780 

17,548 

672 

2,400 

1,100 

1.00126 

1.01300 

.45962 

.43642 

4.52178 

1.00244 

1.00244 

1.07895 

11,232 

178 

9,754 

45,561 

39,674 

195 

698 

344 

146,996 ................... ......................... ..................... 107,636 

1Exports. 
2Drawback deliveries. 
A—Crude allowed (column 20: 107,636 bbls. (106,594 for export, plus 1,042 for drawback 

deliveries)). 
B—Total quantity exported (including drawback deliveries) (column 22): 146,996. 
C—Largest quantity of raw material needed to produce an individual exported product (see 

column 24): 151,347. 
D—The excess of raw material over the largest of lines A, B, or C, required to produce concur

rently on a practical operating basis, using the most efficient processing equipment existing within 
the domestic industry, the exported articles (including drawback deliveries) in the quantities 
exported (or delivered): None. 

E—Minimum quantity of raw material required to be designated (which is A, B, or C, whichever 
is largest, plus D, if applicable): 151,347 bbs. 

I hereby certify that all the above drawback deliveries and products exported by the Beaumont 
refinery of ABC Oil Co., Inc. during the period from January 1, 1995 to January 31, 1995, could have 
been produced concurrently on a practical operating basis from 151,347 barrels of imported Class 
III crude against which drawback is claimed. 
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EXHIBIT F—DESIGNATIONS FOR DRAWBACK CLAIM, ABC OIL CO., INC.; 
BEAUMONT, TEXAS REFINERY 

[Period From January 1, 2019 to January 31, 2019] 

Entry No. 
Date of 

importa
tion 

Kind of materi
als 

Quantity 
of materi
als in bar

rels 

Date re
ceived Date consumed Rate of 

duty 

26192 ....... 04/13/17 Class III Crude... 75,125 04/13/17 May 2017 ............ $.1050 

23990 ....... 08/04/18 ......do................... 37,240 08/04/18 Oct. 2018 ............ .1050 

22517 ....... 10/05/18 ......do................... 38,982 10/05/18 Nov. 2018 ........... .1050 

X.	 General Manufacturing Drawback Ruling Under 19 U.S.C. 
1313(b) for Piece Goods (T.D. 83–73) 

A.	 Same 8-Digit HTSUS Classification (Parallel Columns) 

Imported merchandise or drawback 
products63 to be designated as the ba
sis for drawback on the exported 
products 

Piece goods. 

Duty-paid, duty-free or domestic mer
chandise classifiable under the same 
8-digit HTSUS subheading number as 
that designated which will be used in 
the production of the exported prod
ucts 

Piece goods. 

The piece goods used in manufacture will be classifiable under the 
same 8-digit HTSUS classification as the piece goods designated as 
the basis of claim for drawback, and are used interchangeably with
out change in manufacturing processes or resultant products (includ
ing, if applicable, multiple products), or wastes. Some tolerances 
between imported-designated piece goods and the used-exported 
piece goods will be permitted to accommodate variations which are 
normally found in piece goods. These tolerances are no greater than 
the tolerances generally allowed in the industry for piece goods clas
sifiable under the same 8-digit HTSUS classification as follows: 

1. A 4% weight tolerance so that the piece goods used in manufac
ture will be not more than 4% lighter or heavier than the imported 
piece goods which will be designated; 

2. A tolerance of 4% in the aggregate thread count per square inch 
so that the piece goods used in manufacture will have an aggregate 
thread count within 4%, more or less of the aggregate thread count of 
the imported piece goods which will be designated. In each case, the 
average yarn number of the domestic piece goods will be the same or 

63 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. Such products have ‘‘dual status’’ under 19 U.S.C. 1313(b). 
They may be designated as the basis for drawback and also may be deemed to be domestic 
merchandise. 
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greater than the average yarn number of the imported piece goods 
designated, and in each case, the substitution and tolerance will be 
employed only within the same family of fabrics, i.e., print cloth for 
print cloth, gingham for gingham, greige for greige, dyed for dyed, 
bleached for bleached, etc. The piece goods used in manufacture of the 
exported articles will be designated as containing the identical per
centage of identical fibers as the piece goods designated as the basis 
for allowance of drawback; for example, piece goods containing 65% 
cotton and 35% dacron will be designated against the use of piece 
goods shown to contain 65% cotton and 35% dacron. The actual fiber 
composition may vary slightly from that described on the invoice or 
other acceptance of the fabric as having the composition described on 
documents in accordance with trade practices. Differences in value 
resulting from factors other than quality, as for example, price fluc
tuations, will not preclude an allowance of drawback. 

B. Exported Articles on Which Drawback Will Be Claimed 

Finished piece goods. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s. 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

Piece goods are subject to any one of the following finishing pro
ductions: 

1. Bleaching, 
2. Mercerizing, 
3. Dyeing, 
4. Printing, 
5. A combination of the above, or 
6. Any additional finishing processes. 

E. Multiple Products 

Not applicable. 

F. Waste 

Rag waste may be incurred. No drawback is payable on any waste 
which results from the manufacturing operation. Unless the claim for 
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drawback is based on the quantity of merchandise appearing in the 
exported articles, the records of the manufacturer or producer must 
show the quantity of rag waste, if any, and its value. In instances 
where rag waste occurs and it is impractical to account for the actual 
quantity of rag waste incurred, it may be assumed that such rag 
waste constituted 2% of the piece goods put into the finishing pro
cesses. If necessary to establish the quantity of merchandise (eligible 
piece goods) appearing in the exported articles, such waste records 
must also be kept. 

G. Shrinkage, Gain, and Spoilage 

Unless the claim for drawback is based on the quantity of merchan
dise appearing in the exported articles, the records of the manufac
turer or producer must show the yardage lost by shrinkage or gained 
by stretching during manufacture or production, and the quantity of 
remnants resulting and of spoilage incurred, if any. If necessary to 
establish the quantity of merchandise (eligible piece goods) appearing 
in the exported articles, such records for shrinkage, gain and spoilage 
will also be kept. 

H. [Reserved] 

I. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. The identity, specifications, and 8-digit HTSUS classification of 
the designated merchandise; 

2. The quantity of merchandise classifiable under the same 8-digit 
HTSUS classification as the designated merchandise64 used to pro
duce the exported articles; 

3. That, within 5 years after the date of importation of the desig
nated merchandise, the manufacturer or producer used the merchan
dise to produce articles. During the same 5-year period, the manu
facturer or producer produced65 the exported articles. 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after the importation of the 
imported merchandise. Records establishing compliance with these 
requirements will be available for audit by CBP during business 
hours. Drawback is not payable without proof of compliance. 

64 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles produced.’’ 
65 The date of production is the date an article is completed. 
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J. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 190 of the CBP Regulations will be met, as discussed 
under the heading ‘‘Procedures And Records Maintained’’. If those 
records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

K. Basis of Claim for Drawback 

Drawback will be claimed on the quantity of eligible piece goods 
used in producing the exported articles only if there is no waste or 
valueless or unrecovered waste in the manufacturing operation. 
Drawback may be claimed on the quantity of eligible piece goods that 
appears in the exported articles, regardless of whether there is waste, 
and no records of waste need be maintained. If there is valuable waste 
recovered from the manufacturing operation and records are kept 
which show the quantity and value of the waste from each lot of piece 
goods, drawback may be claimed on the quantity of eligible piece 
goods used to produce the exported articles less the amount of piece 
goods which the value of the waste would replace. 

L. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 
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XI. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(b) for Raw Sugar (T.D. 83–59) 

Drawback may be allowed under 19 U.S.C. 1313(b) upon the expor
tation of hard or soft refined sugars and sirups manufactured from 
raw sugar, subject to the following special requirements: 

A. The drawback allowance must not exceed an amount calculated 
pursuant to regulations prescribed by the Secretary of the Treasury, 
of the duties, taxes, and fees paid on a quantity of raw sugar desig
nated by the refiner which contains a quantity of sucrose not in excess 
of the quantity required to manufacture the exported sugar or sirup, 
ascertained as provided in this general rule. 

B. The refined sugars and sirups must have been manufactured 
with the use of duty-paid, duty-free, or domestic sugar, or combina
tions thereof, within 5 years after the date of importation, and must 
have been exported within 5 years from the date of importation of the 
designated sugar. 

C. All granulated sugar testing by the polariscope 99.5 [degrees] 
and over will be deemed hard refined sugar. All refined sugar testing 
by the polariscope less than 99.5 [degrees] will be deemed soft refined 
sugar. All ‘‘blackstrap,’’ ‘‘unfiltered sirup,’’ and ‘‘final molasses’’ will be 
deemed sirup. 

D. The imported duty-paid sugar selected by the refiner as the basis 
for the drawback claim (designated sugar) must be classifiable under 
the same 8-digit HTSUS classification as that used in the manufac
ture of the exported refined sugar or sirup and must have been used 
within 5 years after the date of importation. Duty-paid sugar which 
has been used at a plant of a refiner within 5 years after the date on 
which it was imported by such refiner may be designated as the basis 
for the allowance of drawback on refined sugars or sirups manufac
tured at another plant of the same refiner. 

E. For the purpose of distributing the drawback, relative values 
must be established between hard refined (granulated) sugar, soft 
refined (various grades) sugar, and sirups at the time of separation. 
The entire period covered by an abstract will be deemed the time of 
separation of the sugars and sirups covered by such abstract. 

F. The sucrose allowance per pound on hard refined (granulated) 
sugar established by an abstract, as provided for in this general 
ruling, will be applied to hard refined sugar commercially known as 
loaf, cut loaf, cube, pressed, crushed, or powdered sugar manufac
tured from the granulated sugar covered by the abstract. 

G. The sucrose allowance per gallon on sirup established by an 
abstract, as provided for in this general ruling, will be applied to sirup 
further advanced in value by filtration or otherwise, unless such sirup 
is the subject of a special manufacturing drawback ruling. 
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H. As to each lot of imported or domestic sugar used in the manu
facture of refined sugar or sirup on which drawback is to be claimed, 
the raw stock records must show the refiner’s raw lot number, the 
number and character of the packages, the settlement weight in 
pounds, the settlement polarization, and the 8-digit HTSUS classifi
cation. Such records covering imported sugar must show, in addition 
to the foregoing, the import entry number, date of importation, name 
of importing carrier, country of origin, the Government weight, and 
the Government polarization. 

I. The melt records must show the date of melting, the number of 
pounds of each lot of raw sugar melted, and the full analysis at 
melting. 

J. There must be kept a daily record of final products boiled show
ing the date of the melt, the date of boiling, the magma filling serial 
number, the number of the vacuum pan or crystallizer filling, the date 
worked off, and the sirup filling serial number. 

K. The sirup manufacture records must show the date of boiling, 
the period of the melt, the sirup filling serial number, the number of 
barrels in the filling, the magma filling serial number, the quantity of 
sirup, its disposition in tanks or barrels and the refinery serial manu
facture number. 

L. The refined sugar stock records must show the refinery serial 
manufacture number, the period of the melt, the date of manufacture, 
the grade of sugar produced, its polarization, the number and kind of 
packages, and the net weight. When soft sugars are manufactured, 
the commercial grade number and quantity of each must be shown. 

M. Each lot of hard or soft refined sugar and each lot of sirup 
manufactured, regardless of the character of the containers or vessels 
in which it is packed or stored, must be marked immediately with the 
date of manufacture and the refinery manufacture number applied to 
it in the refinery records provided for and shown in the abstract, as 
provided for in this general ruling, from such records. If all the sugar 
or sirup contained in any lot manufactured is not intended for expor
tation, only such of the packages as are intended for exportation need 
be marked as prescribed above, provided there is filed with the draw
back office immediately after such marking a statement showing the 
date of manufacture, the refinery manufacture number, the number 
of packages marked, and the quantity of sugar or sirup contained 
therein. No drawback will be allowed in such case on any sugar or 
sirup in excess of the quantity shown on the statement as having been 
marked. If any packages of sugar or sirup so marked are repacked 
into other containers, the new containers must be marked with the 
marks which appeared on the original containers and a revised state
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ment covering such repacking and remarking must be filed with the 
drawback office. If sirups from more than one lot are stored in the 
same tank, the refinery records must show the refinery manufacture 
number and the quantity of sirup from each lot contained in such 
tank. 

N. An abstract from the foregoing records covering manufacturing 
periods of not less than 1 month nor more than 3 months, unless a 
different period will have been authorized, must be filed when draw
back is to be claimed on any part of the refined sugar or sirup 
manufactured during such period. Such abstract must be filed by 
each refiner with the drawback office where drawback claims are filed 
on the basis of this general ruling. Such abstract must consist of: (1) 
A raw stock record (accounting for Refiner’s raw lot No., Import entry 
No., Packages No. and kind, Pounds, Polarization, By whom imported 
or withdrawn, Date of importation, Date of receipt by refiner, Date of 
melt, Importing carrier, Country of origin); (2) A melt record [number 
of pounds in each lot melted] (accounting for Lot No. Pounds, and 
Polarization degrees and pounds sucrose); (3) Sirup stock records 
(accounting for Date of boiling, Refinery serial manufacture No., 
Quantity of sirup in gallons, and Pounds sucrose contained therein); 
(4) Refined sugar stock record (accounting for Refinery serial produc
tion No., Date of manufacture, Hard or soft refined, Polarization and 
No., Net weight in pounds); (5) Recapitulation (consisting of (in 
pounds): (a) Sucrose in process at beginning of period, (b) sucrose 
melted during period, (c) sucrose in process at end of period, (d) 
sucrose used in manufacture, and (e) sucrose contained in manufac
ture, in which item (a) plus item (b), minus item (c), should equal item 
(d)); and (6) A statement as follows: 

I, __________, the _______ refiner at the _______ refinery of _______, 
located at _______, do solemnly and truly declare that each of the 
statements contained in the foregoing abstract is true to the best of 
my knowledge and belief and can be verified by the refinery records, 
which have been kept in accordance with Treasury Decision 83–59 
and Appendix A of 19 CFR part 190 and which are at all times open 
to the inspection of CBP. 
Date __________________________________________________________ 
Signature _____________________________________________________ 

O. The refiner must file with each abstract a statement, showing 
the average market values of the products specified in the abstract 
and including a statement as follows: 

I, __________, (Official capacity) of the _______ (Refinery), do sol
emnly and truly declare that the values shown above are true to the 
best of my knowledge and belief, and can be verified by our records. 
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Date __________________________________________________________ 
Signature _____________________________________________________ 

P. At the end of each calendar month the refiner must furnish to the 
drawback office a statement showing the actual sales of sirup and the 
average market values of refined sugars for the calendar month. 

Q. The sucrose allowance to be applied to the various products 
based on the abstract and statement provided for in this general 
ruling will be in accordance with the example set forth in Treasury 
Decision 83–59. 

R. [Reserved.] 
S. Drawback entries under this general ruling must state the po

larization in degrees and the sucrose in pounds for the designated 
imported sugar. Drawback claims under this general ruling must 
include a statement as follows: 

I, __________, the _______ of _______, located at _______ declare that 
the sugar (or sirup) described in this entry, was manufactured by said 
company at its refinery at _______ and is part of the sugar (or sirup) 
covered by abstract No. _____, filed at the port of _____; that, subject 
to 19 U.S.C. 1508 and 1313(t), the refinery and other records of the 
company verifying the statements contained in said abstract are now 
and at all times hereafter will be open to inspection by CBP. I further 
declare that the above-designated imported sugar (upon which the 
duties have been paid) was received by said company on _____ and 
was used in the manufacture of sugar and sirup during the period 
covered by abstract No. _____, CBP No. _____, on file with the port 
director at _______. 

I further declare that the sugar or sirup specified therein was 
exported as stated in the entry. 
Date __________________________________________________________ 
Signature _____________________________________________________ 

T. General Statement. The refiner manufactures or produces for its 
own account. The refiner may manufacture or produce articles for the 
account of another or another manufacturer or producer may manu
facture or produce for the refiner’s account under contract within the 
principal and agency relationship outlined in T.D.s 55027(2) and 
55207(1) (see § 190.9). 

U. Waste. No drawback is payable on any waste which results from 
the manufacturing operation. Unless drawback claims are based on 
the ‘‘appearing in’’ method, records will be maintained to establish the 
value (or the lack of value), the quantity, and the disposition of any 
waste that results from manufacturing the exported articles. If no 
waste results, records to establish that fact will be maintained. 
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V. Loss or Gain. The refiner will maintain records showing the 
extent of any loss or gain in net weight or measurement of the sugar 
caused by atmospheric conditions, chemical reactions, or other fac
tors. 

W. [Reserved] 
X. Procedures and Records Maintained. 
Records, which may include records kept in the normal course of 

business, will be maintained to establish: 
1. The identity, specifications, and 8-digit HTSUS classification of 

the designated merchandise; 
2. The quantity of merchandise classifiable under the same 8-digit 

HTSUS classification as the designated merchandise66 used to pro
duce the exported articles; and 

3. That, within 5 years of the date of importation of the designated 
merchandise, the refiner used the designated merchandise to produce 
articles. During the same 5-year period, the refiner produced67 the 
exported articles. 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after the importation of the 
imported merchandise. Records establishing compliance with these 
requirements will be available for audit by CBP during business 
hours. Drawback is not payable without proof of compliance. 

Y. General requirements. The refiner will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

66 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles produced.’’ 
67 The date of production is the date an article is completed. 



258 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 

XII. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(b) for Steel (T.D. 81–74) 

A. Same 8-Digit HTSUS Classification (Parallel Columns) 

Imported merchandise or drawback 
products68 to be designated as the ba
sis for drawback on the exported 
products 

Steel of one general class, e.g., an in
got, falling within on SAE, AISI, or 
ASTM69 specification and, if the speci
fication contains one or more grades, 
falling within one grade of the specifi
cation. 

Duty-paid, duty-free or domestic mer
chandise classifiable under the same 
8-digit HTSUS subheading number as 
that designated which will be used in 
the production of the exported prod
ucts. 

Steel of the same general class, speci
fication, and grade as the steel in the 
column immediately to the left hereof. 

1. The duty-paid, duty-free, or domestic steel used instead of the 
imported, duty-paid steel (or drawback products) will be interchange
able for manufacturing purposes with the duty-paid steel. To be 
interchangeable a steel must be able to be used in place of the 
substituted steel without any additional processing step in the manu
facture of the article on which drawback is to be claimed. 

2. Because the duty-paid steel (or drawback products) that is to be 
designated as the basis for drawback is dutiable according to its 
value, the amount of duty can vary with its size (gauge, width, or 
length) or composition (e.g., chrome content). If such variances occur, 
designation will be by ‘‘price extra’’, and in no case will drawback be 
claimed in a greater amount than that which would have accrued to 
that steel used in manufacture of or appearing in the exported ar
ticles. Price extra is not available for coated or plated steel, covered in 
paragraph 4, infra, insofar as the coating or plating is concerned. 

3. Any fluctuation in market value caused by a factor other than 
quality does not affect drawback. 

4. If the steel is coated or plated with a base metal, in addition to 
meeting the requirements for uncoated or unplated steel set forth in 
the parallel columns, the base-metal coating or plating on the duty

68 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. Such products have ‘‘dual status’’ under section 1313(b). 
They may be designated as the basis for drawback and also may be deemed to be domestic 
merchandise. 
69 Standards set by the Society of Automotive Engineers (SAE), the American Iron and Steel 
Institute (AISI), or the American Society for Testing and Materials (ASTM). 
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paid, duty-free, or domestic steel used in place of the duty-paid steel 
(or drawback products) will have the same composition and thickness 
as the coating or plating on the duty-paid steel. If the coated or plated 
duty-paid steel is within an SAE, AISI, ASTM specification, then any 
duty-paid, duty-free, or domestic coated or plated steel must be cov
ered by the same specification and grade (if two or more grades are in 
the specification). 

B. Exported Articles on Which Drawback Will Be Claimed 

The exported articles will have been manufactured in the United 
States using steels described in the parallel columns above. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. 

The manufacturer or producer may manufacture or produce articles 
for the account of another or another manufacturer or producer may 
manufacture or produce for the account of the manufacturer or pro
ducer under contract within the principal and agency relationship 
outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

The steel described in the parallel columns will be used to manu
facture or produce articles in accordance with § 190.2. 

E. Multiple Products 

Not applicable. 

F. Waste 

No drawback is payable on any waste which results from the manu
facturing operation. Unless the claim for drawback is based on the 
quantity of steel appearing in the exported articles, records will be 
maintained to establish the value (or the lack of value), the quantity, 
and the disposition of any waste that results from manufacturing the 
exported articles. If no waste results, records to establish that fact 
will be maintained. 

G. Loss or Gain 

The manufacturer or producer will maintain records showing the 
extent of any loss or gain in net weight or measurement of the steel 
caused by atmospheric conditions, chemical reactions, or other fac
tors. 
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H. [Reserved] 

I. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. The identity, specifications, and 8-digit HTSUS classification of 
the designated merchandise; 

2. The quantity of merchandise of the designated merchandise70 

used to produce the exported articles; 
3. That, within 5 years of the date of importation of the designated 

merchandise, the manufacturer or producer used the merchandise to 
produce articles. During the same 5-year period, the manufacturer or 
producer produced71 the exported articles. 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after the importation of the 
imported merchandise. Records establishing compliance with these 
requirements will be available for audit by CBP during business 
hours. Drawback is not payable without proof of compliance. 

J. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 190 of the CBP Regulations will be met, as discussed 
under the heading ‘‘Procedures And Records Maintained’’. If those 
records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

K. Basis of Claim for Drawback 

Drawback will be claimed on the quantity of steel used in producing 
the exported articles only if there is no waste or valueless or unre
covered waste in the manufacturing operation. Drawback may be 
claimed on the quantity of eligible steel that appears in the exported 
articles, regardless of whether there is waste, and no records of waste 
need be maintained. If there is valuable waste recovered from the 
manufacturing operation and records are kept which show the quan
tity and value of the waste from each lot of steel, drawback may be 
claimed on the quantity of eligible steel used to produce the exported 
articles less the amount of that steel which the value of the waste 
would replace. 

70 If claims are to be made on an ‘‘appearing in’’basis, the remainder of this sentence should 
read‘‘appearing in the exported articles produced.’’ 
71 The date of production is the date an article is completed. 
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L. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification to operate under this general ruling 
current by reporting promptly to the drawback office which liquidates 
its claims any changes in the information required by the General 
Instructions of this Appendix to be included therein (I. General In
structions, 1 through 10) or the corporate name or corporate organi
zation by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 

XIII. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(b) for Sugar (T.D. 81–92) 

A. Same 8-Digit HTSUS Classification (Parallel Columns) 

Imported merchandise or drawback 
products72 to be designated as the ba
sis for drawback on the exported 
products 

1. Granulated or liquid sugar for 
manufacturing, containing sugar sol
ids of not less than 99.5 sugar de
grees. 
2. Granulated or liquid sugar for 
manufacturing, containing sugar sol
ids of not less than 99.5 sugar de
grees. 

Duty-paid, duty-free or domestic mer
chandise classifiable under the same 
8-digit HTSUS subheading number as 
that designated which will be used in 
the production of the exported prod
ucts 

1. Granulated or liquid sugar for 
manufacturing, containing sugar sol
ids of less than 99.5 sugar degrees. 
2. Granulated or liquid sugar for 
manufacturing, containing sugar sol
ids of less than 99.5 sugar degrees. 

72 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. Such products have ‘‘dual status’’ under section 1313(b). 
They may be designated as the basis for drawback and also may be deemed to be domestic 
merchandise. 



262 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

The sugars listed above test within three-tenths of a degree on the 
polariscope. Sugars in each column are completely interchangeable 
with the sugars directly opposite and designation will be made on this 
basis only. The designated sugar on which claims for drawback will be 
based will be classifiable under the same 8-digit HTSUS classifica
tion. Differences in value resulting from factors other than quality, 
such as market fluctuation, will not affect the allowance of drawback. 

B. Exported Articles on Which Drawback Will Be Claimed 

Edible substances (including confectionery) and/or beverages 
and/or ingredients therefor. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

The sugars are subjected to one or more of the following operations 
to form the desired product(s): 

1. Mixing with other substances, 
2. Cooking with other substances, 
3. Boiling with other substances, 
4. Baking with other substances, 
5. Additional similar processes. 

E. Multiple Products 

Not applicable. 

F. Waste 

No drawback is payable on any waste which results from the manu
facturing operation. Unless the claim for drawback is based on the 
quantity of sugar appearing in the exported articles, records will be 
maintained to establish the value (or the lack of value), the quantity, 
and the disposition of any waste that results from manufacturing the 
exported articles. If no waste results, records to establish that fact 
will be maintained. 
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G. Loss or Gain 

The manufacturer or producer will maintain records showing the 
extent of any loss or gain in net weight or measurement of the sugar 
caused by atmospheric conditions, chemical reactions, or other fac
tors. 

H. [Reserved] 

I. Procedures And Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. The identity, specifications, and 8-digit HTSUS classification of 
the designated merchandise; 

2. The quantity of merchandise classifiable under the same 8-digit 
HTSUS classification as the designated merchandise73 used to pro
duce the exported articles; 

3. That, within 5 years of the date of importation of the designated 
merchandise, the manufacturer or producer used the merchandise to 
produce articles. During the same 5-year period, the manufacturer or 
producer produced74 the exported articles. 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after the importation of the 
imported merchandise. Records establishing compliance with these 
requirements will be available for audit by CBP during business 
hours. Drawback is not payable without proof of compliance. 

J. Inventory Procedures 

The inventory records of the manufacturer or producer, will show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 190 of the CBP Regulations will be met, as discussed 
under the heading ‘‘Procedures And Records Maintained’’. If those 
records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

K. Basis of Claim for Drawback 

Drawback will be claimed on the quantity of sugar used in produc
ing the exported articles only if there is no waste or valueless or 
unrecovered waste in the manufacturing operation. Drawback may 
be claimed on the quantity of eligible sugar that appears in the 
exported articles regardless of whether there is waste, and no records 

73 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles produced.’’ 
74 The date of production is the date an article is completed. 
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of waste need be maintained. If there is valuable waste recovered 
from the manufacturing operation and records are kept which show 
the quantity and value of the waste, drawback may be claimed on the 
quantity of eligible material used to produce the exported articles less 
the amount of that sugar which the value of the waste would replace. 

L. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation; 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this general ruling. 

XIV. General Manufacturing Drawback Ruling Under 19 
U.S.C. 1313(a) for Woven Piece Goods (T.D. 83–84) 

Drawback may be allowed under 19 U.S.C. 1313(a) upon the expor
tation of bleached, mercerized, printed, dyed, or redyed piece goods 
manufactured or produced by any one or a combination of the fore
going processes with the use of imported woven piece goods, subject to 
the following special requirements: 

A. Imported Merchandise or Drawback Products75 Used 

Imported merchandise or drawback products (woven piece goods) 
are used in the manufacture of the exported articles upon which 
drawback claims will be based. 

75 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. 



265 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

B. Exported Articles on Which Drawback Will Be Claimed 

Exported articles on which drawback will be claimed will be manu
factured in the United States using imported merchandise or draw
back products. 

C. General Statement 

The manufacturer or producer manufactures or produces for its 
own account. The manufacturer or producer may manufacture or 
produce articles for the account of another or another manufacturer 
or producer may manufacture or produce for the account of the manu
facturer or producer under contract within the principal and agency 
relationship outlined in T.D.s 55027(2) and 55207(1) (see § 190.9). 

D. Process of Manufacture or Production 

The imported merchandise or drawback products will be used to 
manufacture or produce articles in accordance with § 190.2. 

The piece goods used in manufacture or production under this 
general manufacturing drawback ruling may also be subjected to one 
or more finishing processes. Drawback will not be allowed under this 
general manufacturing drawback ruling when the process performed 
results only in the restoration of the merchandise to its condition at 
the time of importation. 

E. Multiple Products 

Not applicable. 

F. Waste 

Rag waste may be incurred. No drawback is payable on any waste 
which results from the manufacturing operation. Unless the claim for 
drawback is based on the quantity of merchandise appearing in the 
exported articles, the records of the manufacturer or producer must 
show the quantity of rag waste, if any, its value, and its disposition. 
If no waste results, records will be maintained to establish that fact. 
In instances where rag waste occurs and it is impractical to account 
for the actual quantity of rag waste incurred, it may be assumed that 
such rag waste constituted 2% of the woven piece goods put into 
process. If necessary to establish the quantity of merchandise (eli
gible piece goods) appearing in the exported articles, such waste 
records will also be kept. 

G. Shrinkage, Gain, and Spoilage 

Unless the claim for drawback is based on the quantity of merchan
dise appearing in the exported articles, the records of the manufac
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turer or producer must show the yardage lost by shrinkage or gained 
by stretching during manufacture, and the quantity of remnants 
resulting and of spoilage incurred, if any. If necessary to establish the 
quantity of merchandise (eligible piece goods) appearing in the ex
ported articles, such records for shrinkage, gain, and spoilage will 
also be kept. 

H. Procedures and Records Maintained 

Records, which may include records kept in the normal course of 
business, will be maintained to establish: 

1. That the exported articles on which drawback is claimed were 
produced with the use of the imported merchandise; and 

2. The quantity of imported merchandise76 used in producing the 
exported articles. 

To obtain drawback the claimant must establish that the completed 
articles were exported within 5 years after importation of the im
ported merchandise. Records establishing compliance with these re
quirements will be available for audit by CBP during business hours. 
Drawback is not payable without proof of compliance. 

I. Inventory Procedures 

The inventory records of the manufacturer or producer must show 
how the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(a) and part 190 of the CBP Regulations will be met, as discussed 
under the heading ‘‘Procedures and Records Maintained’’. If those 
records do not establish satisfaction of those legal requirements, 
drawback cannot be paid. 

The records of the manufacturer or producer must show, as to each 
lot of piece goods manufactured or produced for exportation with 
benefit of drawback, the lot number and the date or inclusive dates of 
manufacture or production, the quantity, identity, value, and 8-digit 
HTSUS classification of the imported (or drawback product) piece 
goods used, the condition in which imported or received (whether in 
the gray, bleached, dyed, or mercerized), the working allowance speci
fied in the contract under which they are received, the process or 
processes applied thereto, and the quantity and description of the 
piece goods obtained. The records must also show the yardage lost by 
shrinkage or gained by stretching during manufacture or production, 
and the quantity of remnants resulting and of spoilage incurred. 

76 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of the sentence should 
read ‘‘appearing in the exported articles.’’ 
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J. Basis of Claim for Drawback 

Drawback will be claimed on the quantity of merchandise used in 
producing the exported articles only if there is no waste or valueless 
or unrecovered waste in the manufacturing operation. Drawback may 
be claimed on the quantity of eligible merchandise that appears in the 
exported articles, regardless of whether there is waste, and no records 
of waste need be maintained. If there is valuable waste recovered 
from the manufacturing operation and records are kept which show 
the quantity and value of the waste, drawback may be claimed on the 
quantity of eligible material used to produce the exported articles, 
less the amount of that merchandise which the value of the waste 
would replace. (If remnants and/or spoilage occur during manufac
ture or production, the quantity of imported merchandise used will be 
determined by deducting from the quantity of piece goods received 
and put into manufacture or production the quantity of such rem
nants and/or spoilage. The remaining quantity will be reduced by the 
quantity thereof which the value of the rag waste, if any, would 
replace.) 

K. General Requirements 

The manufacturer or producer will: 
1. Comply fully with the terms of this general ruling when claiming 

drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this general ruling; 

4. Keep its letter of notification of intent to operate under this 
general ruling current by reporting promptly to the drawback office 
which liquidates its claims any changes in the information required 
by the General Instructions of this Appendix to be included therein (I. 
General Instructions, 1 through 10) or the corporate name or corpo
rate organization by succession or reincorporation. 

5. Keep a copy of this general ruling on file for ready reference by 
employees and require all officials and employees concerned to famil
iarize themselves with the provisions of this general ruling; and 

6. Issue instructions to insure proper compliance with 19, United 
States Code, § 1313, part 190 of the CBP Regulations and this general 
ruling. 
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Appendix B to Part 190—Sample Formats for Applications 
for Specific Manufacturing Drawback Rulings 

Table of Contents 

I.	 General 

II.	 Format for Application for Specific Manufacturing Drawback Ruling 
Under 19 U.S.C. 1313(a) and 1313(b) (Combination) 

III.	 Format for Application for Specific Manufacturing Drawback Ruling 
Under 19 U.S.C. 1313(b) 

IV.	 Format for Application for Specific Manufacturing Drawback Ruling 
Under 19 U.S.C. 1313(d) 

V.	 Format for Application for Specific Manufacturing Drawback Ruling 
Under 19 U.S.C. 1313(g) 

I. General 

Applications for specific manufacturing drawback rulings using 
these sample formats must be submitted to and reviewed and ap
proved by CBP Headquarters. See 19 CFR 190.8. A specific manufac
turing drawback ruling consists of the letter of approval that CBP 
issues to the applicant. In these application formats, remarks in 
parentheses and footnotes are for explanatory purposes only and 
should not be copied. Other material should be quoted directly in the 
applications. 

II.	 Format for Application for Specific Manufacturing 
Drawback Ruling Under 19 U.S.C. 1313(a) and 1313(b) 
(Combination) 

COMPANY LETTERHEAD (Optional) 

U.S. Customs and Border Protection, Entry Process and Duty Re
funds, Regulations and Rulings, Office of Trade, 90 K Street NE— 
10th Floor (Mail Stop 1177), Washington, DC 20229–1177. 

Dear Sir or Madam: We, (Applicant’s Name), a (State, e.g., Dela
ware) corporation (or other described entity) submit this application 
for a specific manufacturing drawback ruling that our manufacturing 
operations qualify for drawback under title 19, United States Code, §§ 
1313 (a) & (b), and part 190 of the CBP Regulations. We request that 
CBP authorize drawback on the basis of this application. 

NAME AND ADDRESS AND IRS NUMBER (WITH SUFFIX) 
OF APPLICANT 

(Section 190.8(a) of the CBP Regulations provides that each manu
facturer or producer of articles intended for exportation with the 
benefit of drawback must apply for a specific manufacturing draw
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back ruling, unless operating under a general manufacturing draw
back ruling under § 190.7 of the CBP Regulations. CBP will not 
approve an application which shows an unincorporated division or 
company as the applicant (see § 190.8(a)).) 

LOCATION OF FACTORY 

(Give the address of the factory(s) where the process of manufacture 
or production will take place. If the factory is a different legal entity 
from the applicant, so state and indicate if operating under an Agent’s 
general manufacturing drawback ruling.) 

PERSONS WHO WILL SIGN DRAWBACK DOCUMENTS 

(List persons legally authorized to bind the corporation who will 
sign drawback documents. Section 190.6 of the CBP Regulations 
permits only the president, vice president, secretary, treasurer, or any 
employee legally authorized to bind the corporation to sign for a 
corporation. In addition, a person within a business entity with a 
customs power of attorney for the company may sign. A customs 
power of attorney may also be given to a licensed customs broker. This 
heading should be changed to Names of Partners or Proprietor in the 
case of a partnership or sole proprietorship, respectively (see footnote 
at end of this sample format for persons who may sign applications for 
specific manufacturing drawback rulings).) 

CBP OFFICE WHERE DRAWBACK CLAIMS WILL BE 
FILED 

(The four offices where drawback claims can be filed are located at: 
New York, NY; Houston, TX; Chicago, IL; San Francisco, CA.) 

(An original application and two copies must be filed. If the appli
cant intends to file drawback claims at more than one drawback 
office, one additional copy of the application must be furnished for 
each additional office indicated.) 

GENERAL STATEMENT 

(The following questions must be answered:) 
1. Who will be the importer of the designated merchandise? 
(If the applicant will not always be the importer of the designated 

merchandise, does the applicant understand its obligations to main
tain records to support the transfer under § 190.10, and its liability 
under § 190.63?) 

2. Will an agent be used to process the designated or the substituted 
merchandise into articles? 
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(If an agent is to be used, the applicant must state it will comply 
with T.D.s 55027(2) and 55207(1) and § 190.9, as applicable, and that 
its agent will submit a letter of notification of intent to operate under 
the general manufacturing drawback ruling for agents (see § 190.7 
and Appendix A) or an application for a specific manufacturing draw
back ruling (see § 190.8 and this Appendix B).) 

3. Will the applicant be the exporter? 
(If the applicant will not be the exporter in every case but will be the 

claimant, the manufacturer must state that it will reserve the right to 
claim drawback with the knowledge and written consent of the ex
porter (19 CFR 190.82).) 

PROCEDURES UNDER SECTION 1313(b) (PARALLEL 
COLUMNS—‘‘SAME 8-DIGIT CLASSIFICATION’’) 

Imported merchandise or drawback 
products77 to be designated as the ba

sis for drawback on the exported 
products 

1. 

2. 

3. 

Duty-paid, duty-free or domestic mer
chandise of the same 8-digit HTSUS 

subheading number as that desig
nated which will be used in the pro

duction of the exported products 

1. 

2. 

3. 

(Following the items listed in the parallel columns, a statement will 
be made, by the applicant, that affirms the same 8-digit HTSUS 
classification of the merchandise. This statement should be included 
in the application exactly as it is stated below:) 

The imported merchandise which we will designate in our claims 
will be classifiable under the same 8-digit HTSUS classification as 
the merchandise used in producing the exported articles on which we 
claim drawback. 

Fluctuations in the market value resulting from factors other than 
quality will not affect the drawback. 

(In order to successfully claim drawback it is necessary to prove 
that the duty-paid, duty-free or domestic merchandise which is to be 
substituted for the imported merchandise is ‘‘classifiable under the 
same 8-digit HTSUS classification’’. In order to enable CBP to rule on 
‘‘the same 8-digit HTSUS classification’’, the application must include 
a detailed description of the designated imported merchandise and of 
the substituted duty-paid, duty-free or domestic merchandise to be 

77 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. Such products have ‘‘dual status’’ under section 1313(b). 
They may be designated as the basis for drawback and also may be deemed to be domestic 
merchandise. 
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used to produce the exported articles, as well as provide the Bill of 
Materials and/or formulas annotated with the HTSUS classifica
tions.) 

(It is essential that all the characteristics which determine the 
quality of the merchandise are provided in the application in order to 
substantiate that the merchandise meets the ‘‘the same 8-digit HT
SUS classification’’ statutory requirement. These characteristics 
should clearly distinguish merchandise of different qualities. For 
example, USDA standards; FDA standards; industry standards, e.g., 
ASTM; concentration; specific gravity; purity; luster; melting point, 
boiling point; odor; color; grade; type; hardness; brittleness; etc. Note 
that these are only a few examples of characteristics and that each 
kind of merchandise has its own set of specifications that character
izes its quality. If specifications are given with a minimum value, be 
sure to include a maximum value. The converse is also true. Often 
characteristics are given to CBP on attached specification sheets. 
These specifications should not include Material Safety Data sheets 
or other descriptions of the merchandise that do not contribute to the 
‘‘same 8-digit HTSUS subheading number’’ determination. When the 
merchandise is a chemical, state the chemical’s generic name as well 
as its trade name plus any generally recognized identifying number, 
e.g., CAS number; Color Index Number, etc.) (In order to expedite the 
specific manufacturing drawback ruling process, it will be helpful if 
you provide copies of technical standards/ specifications (particularly 
industry standards such as ASTM standards) referred to in your 
application.) 

(The descriptions of the ‘‘the same 8-digit HTSUS subheading num
ber’’ merchandise should be formatted in the parallel columns. The 
left-hand column will consist of the name and specifications of the 
designated imported merchandise under the heading set forth above. 
The right-hand column will consist of the name, specifications, and 
8-digit HTSUS subheading number for the duty-paid, duty-free or 
domestic merchandise under the heading set forth above. Amend
ments to rulings will be required if any changes to the HTSUS 
classifications occur.) 

EXPORTED ARTICLES ON WHICH DRAWBACK WILL BE 
CLAIMED 

(Name each article to be exported. When the identity of the product 
is not clearly evident by its name state what the product is, e.g., a 
herbicide. There must be a match between each article described 
under the PROCESS OF MANUFACTURE OR PRODUCTION sec
tion below and each article listed here.) 
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PROCESS OF MANUFACTURE OR PRODUCTION 

(Drawback under § 1313(b) is not allowable except where a manu
facture or production exists. Manufacture or production is defined, for 
drawback purposes, in § 190.2. In order to obtain drawback under § 
1313(b), it is essential for the applicant to show use in manufacture or 
production by giving a thorough description of the manufacturing 
process. This description should include the name and exact condition 
of the merchandise listed in the Parallel Columns, a complete expla
nation of the processes to which it is subjected in this country, the 
effect of such processes, the name and exact description of the fin
ished article, and the use for which the finished article is intended. 
When applicable, give equations of the chemical reactions. The at
tachment of a flow chart in addition to the description showing the 
manufacturing process is an excellent means of illustrating whether 
or not a manufacture or production has occurred. Flow charts can 
clearly illustrate if and at what point during the manufacturing 
process by-products and wastes are generated.) 

(This section should contain a description of the process by which 
each item of merchandise listed in the parallel columns above is used 
to make or produce every article that is to be exported.) 

MULTIPLE PRODUCTS 

1. Relative Values 

(Some processes result in the separation of the merchandise used in 
the same operation into two or more products. List all of the products. 
State that you will record the market value of each product at the 
time it is first separated in the manufacturing process. If this section 
is not applicable to you, then state so.) 

(Drawback law mandates the assignment of relative values when 
two or more products necessarily are produced concurrently in the 
same operation. For instance, the refining of flaxseed necessarily 
produces linseed oil and linseed husks (animal feed), and drawback 
must be distributed to each product in accordance with its relative 
value. However, the voluntary election of a steel fabricator, for in
stance, to use part of a lot of imported steel to produce automobile 
doors and part of the lot to produce automobile fenders does not call 
for relative value distribution.) 

(The relative value of a product is its value divided by the total 
value of all products, whether or not exported. For example, 100 
gallons of drawback merchandise are used to produce 100 gallons of 
products, including 60 gallons of product A, 20 gallons of product B, 
and 20 gallons of product C. At the time of separation, the unit values 
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of products A, B, and C are $5, $10, and $50 respectively. The relative 
value of product A is $300 divided by $1500 or 1/5. The relative value 
of B is 2/15 and of product C is 2/3, calculated in the same manner. 
This means that 1/5 of the drawback product payments will be dis
tributed to product A, 2/15 to product B, and 2/3 to product C.) 

(Drawback is allowable on exports of any of multiple products, but 
is not allowable on exports of valuable waste. In making this distinc
tion between a product and valuable waste, the applicant should 
address the following significant elements: (1) The nature of the 
material of which the residue is composed; (2) the value of the residue 
as compared to the value of the principal manufactured product and 
the raw material; (3) the use to which it is put; (4) its status under the 
tariff laws, if imported; (5) whether it is a commodity recognized in 
commerce; (6) whether it must be subjected to some process to make 
it saleable.) 

2. Producibility 

(Some processes result in the separation of fixed proportions of each 
product, while other processes afford the opportunity to increase or 
decrease the proportion of each product. An example of the latter is 
petroleum refining, where the refiner has the option to increase or 
decrease the production of one or more products relative to the others. 
State under this heading whether you can or cannot vary the propor
tionate quantity of each product.) (The MULTIPLE PRODUCTS sec
tion consists of two sub-sections: Relative Values and Producibility. If 
multiple products do not result from your operation state ‘‘not appli
cable’’ for the entire section. If multiple products do result from your 
operation Relative Values will always apply. However, Producibility 
may or may not apply. If Producibility does not apply to your multiple 
product operation state ‘‘Not Applicable’’ for this sub-section.) 

WASTE 

(Many processes result in residue materials which, for drawback 
purposes, are treated as wastes. Describe any residue materials 
which you believe should be so treated. If no waste results, include a 
positive statement to that effect under this heading.) 

(If waste occurs, state: (1) Whether or not it is recovered, (2) 
whether or not it is valueless, and (3) what you do with it. This 
information is required whether claims are made on a ‘‘used in’’ or 
‘‘appearing in’’ basis and regardless of the amount of waste incurred.) 

(Irrecoverable wastes are those consisting of materials which are 
lost in the process. Valueless wastes are those which may be recov
ered but have no value. These irrecoverable and valueless wastes do 
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not reduce the drawback claim provided the claim is based on the 
quantity of imported material used in manufacturing. If the claim is 
based upon the quantity of imported merchandise appearing in the 
exported article, irrecoverable and valueless waste will cause a re
duction in the amount of drawback.) 

(Valuable wastes are those recovered wastes which have a value 
either for sale or for use in a different manufacturing process. How
ever, it should be noted that this standard applies to the entire 
industry and is not a selection on your part. An option by you not to 
choose to sell or use the waste in some different operation does not 
make it valueless if another manufacturer can use the waste. State 
what you do with the waste. If you have to pay someone to get rid of 
it, or if you have buyers for the waste, you must state so in your 
application regardless of what ‘‘Basis’’ you are using.) 

(If you recover valuable waste and if you choose to claim on the 
basis of the quantity of imported or substituted merchandise used in 
producing the exported articles (less valuable waste), state that you 
will keep records to establish the quantity and value of the waste 
recovered. See ‘‘Basis of Claim for Drawback’’ section below.) 

STOCK IN PROCESS 

(Some processes result in another type of residual material, namely, 
stock in process, which affects the allowance of drawback. Stock in 
process may exist when residual material resulting from a manufac
turing or processing operation is reintroduced into a subsequent 
manufacturing or processing operation; e.g., trim pieces from a cast 
article. The effect of stock in process on a drawback claim is that the 
amount of drawback for the period in which the stock in process was 
withdrawn from the manufacturing or processing operation (or the 
manufactured article, if manufacturing or processing periods are not 
used) is reduced by the quantity of merchandise or drawback prod
ucts used to produce the stock in process if the ‘‘used in’’ or ‘‘used in 
less valuable waste’’ methods are used (if the ‘‘appearing in’’ method 
is used, there will be no effect on the amount of drawback), and the 
quantity of merchandise or drawback products used to produce the 
stock in process is added to the merchandise or drawback products 
used in the subsequent manufacturing or production period (or the 
subsequently produced article)). 

(If stock in process occurs and claims are to be based on stock in 
process, the application must include a statement to that effect. The 
application must also include a statement that merchandise is con
sidered to be used in manufacture at the time it was originally 
processed so that the stock in process will not be included twice in the 
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computation of the merchandise used to manufacture the finished 
articles on which drawback is claimed.) 

LOSS OR GAIN (Separate and distinct from WASTE) 

(Some manufacturing processes result in an intangible loss or gain 
of the net weight or measurement of the merchandise used. This loss 
or gain is caused by atmospheric conditions, chemical reactions, or 
other factors. State the approximate usual percentage or quantity of 
such loss or gain. Note that percentage values will be considered to be 
measured ‘‘by weight’’ unless otherwise specified. Loss or gain does 
not occur during all manufacturing processes. If loss or gain does not 
apply to your manufacturing process, state ‘‘Not Applicable.’’) 

PROCEDURES AND RECORDS MAINTAINED 

We will maintain records to establish: 
1. The identity, specifications, and 8-digit HTSUS subheading num

ber of the merchandise we designate; 
2. The quantity of merchandise classifiable under the same 8-digit 

HTSUS subheading number as the designated merchandise78 we 
used to produce the exported articles; 

3. That, within 5 years after the date of importation, we used the 
designated merchandise to produce articles. During the same 5-year 
period, we produced79 the exported articles. 

We realize that to obtain drawback the claimant must establish 
that the completed articles were exported within 5 years after the 
importation of the imported merchandise. Our records establishing 
our compliance with these requirements will be available for audit by 
CBP during business hours. We understand that drawback is not 
payable without proof of compliance. 

INVENTORY PROCEDURES 

(Describe your inventory records and state how those records will 
meet the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 190 of the CBP Regulations as discussed under the 
heading PROCEDURES AND RECORDS MAINTAINED. To insure 
compliance the following areas, as applicable, should be included in 
your discussion:) 

78 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles we produce.’’ 
79 The date of production is the date an article is completed. 



276 CUSTOMS BULLETIN AND DECISIONS, VOL. 52, NO. 33, AUGUST 15, 2018 

RECEIPT AND STORAGE OF DESIGNATED 
MERCHANDISE 

RECORDS OF USE OF DESIGNATED MERCHANDISE 

BILLS OF MATERIALS 

MANUFACTURING RECORDS 

WASTE RECORDS 

RECORDS OF USE OF DUTY-PAID, DUTY-FREE OR DO
MESTIC MERCHANDISE OF THE REQUIRED SAME 
8-DIGIT HTSUS SUBHEADING NUMBER WITHIN 5 
YEARS AFTER THE DATE OF IMPORTATION 

FINISHED STOCK STORAGE RECORDS 

SHIPPING RECORDS 

(Proof of time frames may be specific or inclusive, e.g., within 120 
days, but specific proof is preferable. Separate storage and identifi
cation of each article or lot of merchandise usually will permit specific 
proof of exact dates. Proof of inclusive dates of use, production or 
export may be acceptable, but in such cases it is best to describe very 
specifically the data you intend to use to establish each legal require
ment, thereby avoiding misunderstandings at the time of audit.) (If 
you do not describe the inventory records that you will use, a state
ment that the legal requirements will be met by your inventory 
procedures is acceptable. However, it should be noted that without a 
detailed description of the inventory procedures set forth in the ap
plication a judgment as to the adequacy of such a statement cannot be 
made until a drawback claim is verified. Approval of this application 
for a specific manufacturing drawback ruling merely constitutes ap
proval of the ruling application as submitted; it does not constitute 
approval of the applicant’s record keeping procedures if, for example, 
those procedures are merely described as meeting the legal require
ments, without specifically stating how the requirements will be met. 
Drawback is not payable without proof of compliance.) 

BASIS OF CLAIM FOR DRAWBACK 

(There are three different bases that may be used to claim draw
back: (1) Used in; (2) appearing in; and (3) used in less valuable 
waste.) 
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(The ‘‘used in’’ basis may be employed only if there is either no 
waste or valueless or unrecovered waste in the operation. Irrecover
able or valueless waste does not reduce the amount of drawback when 
claims are based on the ‘‘used in’’ basis. Drawback is payable in the 
amount of 99 percent of the duties, taxes, and fees paid on the 
quantity of imported material designated as the basis for the allow
ance of drawback on the exported articles. The designated quantity 
may not exceed the quantity of material actually used in the manu
facture of the exported articles.) 

(For example, if 100 pounds of material, valued at $1.00 per pound, 
were used in manufacture resulting in 10 pounds of irrecoverable or 
valueless waste, the 10 pounds of irrecoverable or valueless waste 
would not reduce the drawback. In this case drawback would be 
payable on 99% of the duties, taxes, and fees paid on the 100 pounds 
of designated material used to produce the exported articles.) 

(The ‘‘appearing in’’ basis may be used regardless of whether there 
is waste. If the ‘‘appearing in’’ basis is used, the claimant does not 
need to keep records of waste and its value. However, the manufac
turer must establish the identity and quantity of the merchandise 
appearing in the exported product and provide this information. 
Waste reduces the amount of drawback when claims are made on the 
‘‘appearing in’’ basis. Drawback is payable on 99 percent of the duties, 
taxes, and fees paid on the quantity of material designated, which 
may not exceed the quantity of eligible material that appears in the 
exported articles. ‘‘Appearing in’’ may not be used if multiple products 
are involved.) 

(Based on the previous example, drawback would be payable on the 
90 pounds of merchandise which actually went into the exported 
product (appearing in) rather than the 100 pounds used in as set forth 
previously.) 

(The ‘‘used in less valuable waste’’ basis may be employed when the 
manufacturer recovers valuable waste, and keeps records of the 
quantity and value of waste from each lot of merchandise. The value 
of the waste reduces the amount of drawback when claims are based 
on the ‘‘used in less valuable waste’’ basis. When valuable waste is 
incurred, the drawback allowance on the exported article is based on 
the duties, taxes, and fees paid on the quantity of merchandise used 
in the manufacture, reduced by the quantity of such merchandise 
which the value of the waste would replace. Thus in this case, draw
back is claimed on the quantity of eligible material actually used to 
produce the exported product, less the amount of such material which 
the value of the waste would replace. Note section 190.26(c) of the 
CBP Regulations.) 
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(Based on the previous examples, if the 10 pounds of waste had a 
value of $.50 per pound, then the 10 pounds of waste, having a total 
value of $5.00, would be equivalent in value to 5 pounds of the 
designated material. Thus the value of the waste would replace 5 
pounds of the merchandise used, and drawback is payable on 99 
percent of the duties, taxes, and fees paid on the 95 pounds of im
ported material designated as the basis for the allowance of drawback 
on the exported article rather than on the 100 pounds ‘‘used in’’ or the 
90 pounds ‘‘appearing in’’ as set forth in the above examples.) 

(Two methods exist for the manufacturer to show the quantity of 
material used or appearing in the exported article: (1) Schedule or (2) 
Abstract.) 

(A ‘‘schedule’’ shows the quantity of material used in producing each 
unit of product. The schedule method is usually employed when a 
standard line of merchandise is being produced according to fixed 
formulas. Some schedules will show the quantity of merchandise used 
to manufacture or produce each article and others will show the 
quantity appearing in each finished article. Schedules may be pre
pared to show the quantity of merchandise either on the basis of 
percentages or by actual weights and measurements. A schedule 
determines the amount that will be needed to produce a unit of 
product before the material is actually used in production.) 

(An ‘‘abstract’’ is the summary of the records which shows the total 
quantity used in producing all products during the period covered by 
the abstract. The abstract looks at a period of time, for instance 3 
months, in which the quantity of material has been used. An abstract 
looks back at how much material was actually used after a production 
period has been completed.) 

(An applicant who fails to indicate the ‘‘schedule’’ choice must base 
its claims on the ‘‘abstract’’ method. State which Basis and Method 
you will use. An example of Used In by Schedule follows:) 

We will claim drawback on the quantity of (specify material) used in 
manufacturing (exported article) according to the schedule set forth 
below. (Section 190.8(f) of the CBP Regulations requires submission 
of the schedule with the application for a specific manufacturing 
drawback ruling. An applicant who desires to file supplemental 
schedules with the drawback office whenever there is a change in the 
quantity or material used should state:) 

We request permission to file supplemental schedules with the 
drawback office covering changes in the quantities of material used to 
produce the exported articles, or different styles or capacities of con
tainers of such exported merchandise. (Neither the ‘‘appearing in’’ 
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basis nor the ‘‘schedule’’ method for claiming drawback may be used 
where the relative value procedure is required.) 

PROCEDURES UNDER SECTION 1313(a) 

IMPORTED MERCHANDISE OR DRAWBACK PRODUCTS 
USED UNDER 1313(a) 

(List the imported merchandise or drawback products.) 

EXPORTED ARTICLES ON WHICH DRAWBACK WILL BE 
CLAIMED 

(Name each article to be exported. When the identity of the product 
is not clearly evident by its name state what the product is, e.g., a 
herbicide. There must be a match between each article described 
under the PROCESS OF MANUFACTURE AND PRODUCTION sec
tion below and each article listed here.) 

(If the merchandise used under § 1313(a) is not also used under § 
1313(b), the sections entitled PROCESS OF MANUFACTURE OR 
PRODUCTION, BY-PRODUCTS, LOSS OR GAIN, and STOCK IN 
PROCESS should be included here to cover merchandise used under 
§ 1313(a). However, if the merchandise used under § 1313(a) is also 
used under § 1313(b) these sections need not be repeated unless they 
differ in some way from the § 1313(b) descriptions.) 

PROCEDURES AND RECORDS MAINTAINED 

We will maintain records to establish: 
1. That the exported articles on which drawback is claimed were 

produced with the use of the imported merchandise, and 
2. The quantity of imported merchandise80 we used in producing 

the exported articles. 
We realize that to obtain drawback the claimant must establish 

that the completed articles were exported within 5 years after impor
tation of the imported merchandise. We understand that drawback is 
not payable without proof of compliance. 

INVENTORY PROCEDURES 

(This section must be completed separately from that set forth 
under the § 1313(b) portion of your application. The legal require
ments under § 1313(a) differ from those under § 1313(b).) 

(Describe your inventory procedures and state how you will identify 
the imported merchandise from date of importation until it is incor
porated in the articles to be exported. Also describe how you will 

80 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of the sentence should 
read ‘‘appearing in the exported articles we produce.’’ 
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identify the finished articles from the time of manufacture until 
shipment.) 

BASIS OF CLAIM FOR DRAWBACK 

(See section with this title for procedures under § 1313(b). Either 
repeat the same basis of claim or use a different basis of claim, as 
described above, specifically for drawback claimed under § 1313(a).) 

AGREEMENTS 

The Applicant specifically agrees that it will: 
1. Operate in full conformance with the terms of this application for 

a specific manufacturing drawback ruling when claiming drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the draw
back office which liquidates its claims any changes in the number or 
locations of its offices or factories, the corporate name, the persons 
who will sign drawback documents, the basis of claim used for calcu
lating drawback, the decision to use or not to use an agent under § 
190.9 or the identity of an agent under that section, or the corporate 
organization by succession or reincorporation; 

5. Keep this application current by reporting promptly to CBP 
Headquarters all other changes affecting information contained in 
this application; 

6. Keep a copy of this application and the letter of approval by CBP 
Headquarters on file for ready reference by employees and require all 
officials and employees concerned to familiarize themselves with the 
provisions of this application and that letter of approval; and 

7. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this application and letter of approval. 

DECLARATION OF OFFICIAL 

I declare that I have read this application for a specific manufac
turing drawback ruling; that I know the averments and agreements 
contained herein are true and correct; and that my signature on this 
_____ day of ______ 20 ____, makes this application binding on 

(Name of Applicant Corporation, Partnership, or Sole Proprietorship) 
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By81 

(Signature and Title) 

(Print Name) 

III.	 Format for Application for Specific Manufacturing 
Drawback Ruling Under 19 U.S.C. 1313(b) 

COMPANY LETTERHEAD (Optional) 

U.S. Customs and Border Protection, Entry Process and Duty Re
funds Branch, Commercial and Trade Facilitation Division, Regula
tions and Rulings, Office of Trade, 90 K Street NE—10th Floor (Mail 
Stop 1177), Washington, DC 20229–1177. 

Dear Sir or Madam: We, (Applicant’s Name), a (State, e.g., Dela
ware) corporation (or other described entity) submit this application 
for a specific manufacturing drawback ruling that our manufacturing 
operations qualify for drawback under title 19, United States Code, 
section 1313(b), and part 190 of the CBP Regulations. We request that 
CBP authorize drawback on the basis of this application. 

NAME AND ADDRESS AND IRS NUMBER (WITH SUFFIX) 
OF APPLICANT 

(Section 190.8(a) of the CBP Regulations provides that each manu
facturer or producer of articles intended for exportation with the 
benefit of drawback will apply for a specific manufacturing drawback 
ruling, unless operating under a general manufacturing drawback 
ruling under § 190.7 of the CBP Regulations. CBP will not approve an 
application which shows an unincorporated division or company as 
the applicant (see § 190.8(a)).) 

LOCATION OF FACTORY 

(Give the address of the factory(s) where the process of manufacture 
or production will take place. If the factory is a different legal entity 
from the applicant, so state and indicate if operating under an Agent’s 
general manufacturing drawback ruling.) 

81 Section 190.6(a) requires that applications for specific manufacturing drawback rulings 
be signed by any individual legally authorized to bind the person (or entity) for whom the 
application is signed or the owner of a sole proprietorship, a full partner in a partnership, 
or, if a corporation, the president, a vice president, secretary, treasurer or employee legally 
authorized to bind the corporation. In addition, any employee of a business entity with a 
customs power of attorney filed with the CBP port for the drawback office which will 
liquidate your drawback claims may sign such an application, as may a licensed customs 
broker with a customs power of attorney. You should state in which CBP port your customs 
power(s) of attorney is/are filed. 
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PERSONS WHO WILL SIGN DRAWBACK DOCUMENTS 

(List persons legally authorized to bind the corporation who will 
sign drawback documents. Section 190.6 of the CBP Regulations 
permits only the president, vice president, secretary, treasurer, or any 
employee legally authorized to bind the corporation to sign for a 
corporation. In addition, a person within a business entity with a 
customs power of attorney for the company may sign. A customs 
power of attorney may also be given to a licensed customs broker. This 
heading should be changed to NAMES OF PARTNERS or PROPRI
ETOR in the case of a partnership or sole proprietorship, respectively 
(see footnote at end of this sample format for persons who may sign 
applications for specific manufacturing drawback rulings).) 

CBP OFFICE WHERE DRAWBACK CLAIMS WILL BE 
FILED 

(The four offices where drawback claims can be filed are located at: 
New York, NY; Houston, TX; Chicago, IL; San Francisco, CA.) 

(An original application and two copies must be filed. If the appli
cant intends to file drawback claims at more than one drawback 
office, one additional copy of the application must be furnished for 
each additional office indicated.) 

GENERAL STATEMENT 

(The following questions must be answered:) 
1. Who will be the importer of the designated merchandise? 
(If the applicant will not always be the importer of the designated 

merchandise, does the applicant understand its obligations to main
tain records to support the transfer under § 190.10, and its liability 
under § 190.63?) 

2. Will an agent be used to process the designated or the substituted 
merchandise into articles? 

(If an agent is to be used, the applicant must state it will comply 
with T.D.s 55027(2) and 55207(1), and § 190.9, as applicable, and that 
its agent will submit a letter of notification of intent to operate under 
the general manufacturing drawback ruling for agents (see § 190.7 
and Appendix A), or an application for a specific manufacturing draw
back ruling (see § 190.8 and this Appendix B).) 

3. Will the applicant be the exporter? 
(If the applicant will not be the exporter in every case but will be the 

claimant, the manufacturer must state that it will reserve the right to 
claim drawback with the knowledge and written consent of the ex
porter (19 CFR 190.82).) 
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PARALLEL COLUMNS—‘‘SAME 8-DIGIT HTSUS 
CLASSIFICATION’’) 

Imported Merchandise or Drawback
 
Products82 to be Designated as the
 

Basis for Drawback on the Exported
 
Products
 

1. 

2. 

3. 

Duty-Paid, Duty-Free or Domestic
 
Merchandise of the Same 8-Digit HT

SUS Subheading Number as that
 
Designated Which Will be Used in the
 
Production of the Exported Products
 

1. 

2. 

3. 

(Following the items listed in the parallel columns, a statement will 
be made, by the applicant, that affirms the “same 8-digit HTSUS 
subheading number” of the merchandise. This statement should be 
included in the application exactly as it is stated below:) 

The imported merchandise which we will designate on our claims 
will be classifiable under the same 8-digit HTSUS subheading num
ber as to the merchandise used in producing the exported articles on 
which we claim drawback, such that the merchandise used would, if 
imported, be subject to the same rate of duty as the imported desig
nated merchandise. 

Fluctuations in the market value resulting from factors other than 
quality will not affect the drawback. 

(In order to successfully claim drawback it is necessary to prove 
that the duty-paid, duty-free or domestic merchandise which is to be 
substituted for the imported merchandise is “classifiable under the 
same 8-digit HTSUS subheading number”. In order to enable CBP to 
rule on “same 8-digit HTSUS subheading number”, the application 
must include a detailed description of the designated imported mer
chandise and of the substituted duty-paid, duty-free or domestic 
merchandise to be used to produce the exported articles, as well as 
provide the Bill of Materials and/or formulas annotated with the 
HTSUS classification.) 

(It is essential that all the characteristics which determine the 
quality of the merchandise are provided in the application in order to 
substantiate that the merchandise meets the ‘‘same 8-digit HTSUS 
subheading number’’ statutory requirement. These characteristics 
should clearly distinguish merchandise of different qualities. For 
example, USDA standards; FDA standards; industry standards, e.g., 
ASTM; concentration; specific gravity; purity; luster; melting point, 

82 Drawback products are those produced in the United States in accordance with the 
drawback law and regulations. Such products have ‘‘dual status’’ under section 1313(b). 
They may be designated as the basis for drawback and also may be deemed to be domestic 
merchandise. 
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boiling point; odor; color; grade; type; hardness; brittleness; etc. Note 
that these are only a few examples of characteristics and that each 
kind of merchandise has its own set of specifications that character
izes its quality. If specifications are given with a minimum value, be 
sure to include a maximum value. The converse is also true. Often 
characteristics are given to CBP on attached specification sheets. 
These specifications should not include Material Safety Data sheets 
or other descriptions of the merchandise that do not contribute to the 
‘‘same 8-digit HTSUS subheading number’’ determination. When the 
merchandise is a chemical, state the chemical’s generic name as well 
as its trade name plus any generally recognized identifying number, 
e.g., CAS number; Color Index Number, etc.) 

(In order to expedite the specific manufacturing drawback ruling 
review process, it will be helpful if you provide copies of technical 
standards/specifications (particularly industry standards such as 
ASTM standards) referred to in your application.) 

(The descriptions of the ‘‘same 8-digit HTSUS subheading number’’ 
merchandise should be formatted in the parallel columns. The left-
hand column will consist of the name and specifications of the desig
nated imported merchandise under the heading set forth above. The 
right-hand column will consist of the name, specifications, and 8-digit 
HTSUS subheading number for the duty-paid, duty-free or domestic 
merchandise under the heading set forth above. Amendments to 
rulings will be required if any changes to the HTSUS classifications 
occur.) 

EXPORTED ARTICLES ON WHICH DRAWBACK WILL BE 
CLAIMED 

(Name each article to be exported. When the identity of the product 
is not clearly evident by its name state what the product is, e.g., a 
herbicide. There must be a match between each article described 
under the PROCESS OF MANUFACTURE AND PRODUCTION sec
tion below and each article listed here.) 

PROCESS OF MANUFACTURE OR PRODUCTION 

(Drawback under § 1313(b) is not allowable except where a manu
facture or production exists. Manufacture or production is defined, for 
drawback purposes, in § 190.2. In order to obtain drawback under § 
1313(b), it is essential for the applicant to show use in manufacture or 
production by giving a thorough description of the manufacturing 
process. This description should include the name and exact condition 
of the merchandise listed in the Parallel Columns, a complete expla
nation of the processes to which it is subjected in this country, the 
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effect of such processes, the name and exact description of the fin
ished article, and the use for which the finished article is intended. 
When applicable, give equations of the chemical reactions. The at
tachment of a flow chart in addition to the description showing the 
manufacturing process is an excellent means of illustrating whether 
or not a manufacture or production has occurred. Flow charts can 
clearly illustrate if and at what point during the manufacturing 
process by-products and wastes are generated.) 

(This section should contain a description of the process by which 
each item of merchandise listed in the parallel columns above is used 
to make or produce every article that is to be exported.) 

MULTIPLE PRODUCTS 

1. Relative Values 

(Some processes result in the separation of the merchandise used in 
the same operation into two or more products. List all of the products. 
State that you will record the market value of each product or by
product at the time it is first separated in the manufacturing process. 
If this section is not applicable to you, then state so.) 

(Drawback law mandates the assignment of relative values when 
two or more products necessarily are produced concurrently in the 
same operation. For instance, the refining of flaxseed necessarily 
produces linseed oil and linseed husks (animal feed), and drawback 
must be distributed to each product in accordance with its relative 
value. However, the voluntary election of a steel fabricator, for in
stance, to use part of a lot of imported steel to produce automobile 
doors and part of the lot to produce automobile fenders does not call 
for relative value distribution.) 

(The relative value of a product is its value divided by the total 
value of all products, whether or not exported. For example, 100 
gallons of drawback merchandise are used to produce 100 gallons of 
products, including 60 gallons of product A, 20 gallons of product B, 
and 20 gallons of product C. At the time of separation, the unit values 
of products A, B, and C are $ 5, $ 10, and $ 50 respectively. The 
relative value of product A is $ 300 divided by $ 1500 or 1/5. The 
relative value of B is 2/15 and of product C is 2/3, calculated in the 
same manner. This means that 1/5 of the drawback product payments 
will be distributed to product A, 2/15 to product B, and 2/3 to product 
C.) 

(Drawback is allowable on exports of any of multiple products, but 
is not allowable on exports of valuable waste. In making this distinc
tion between a product and valuable waste, the applicant should 
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address the following significant elements: (1) the nature of the ma
terial of which the residue is composed; (2) the value of the residue as 
compared to the value of the principal manufactured product and the 
raw material; (3) the use to which it is put; (4) its status under the 
tariff laws, if imported; (5) whether it is a commodity recognized in 
commerce; (6) whether it must be subjected to some process to make 
it saleable.) 

2. Producibility 

(Some processes result in the separation of fixed proportions of each 
product, while other processes afford the opportunity to increase or 
decrease the proportion of each product. An example of the latter is 
petroleum refining, where the refiner has the option to increase or 
decrease the production of one or more products relative to the others. 
State under this heading whether you can or cannot vary the propor
tionate quantity of each product.) 

(The MULTIPLE PRODUCTS section consists of two sub-sections: 
Relative Values and Producibility. If multiple products do not result 
from your operation state ‘‘Not Applicable’’ for the entire section. If 
multiple products do result from your operation Relative Values will 
always apply. However, Producibility may or may not apply. If Pro
ducibility does not apply to your multiple product operation state 
“Not Applicable” for this sub-section.) 

WASTE 

(Many processes result in residue materials which, for drawback 
purposes, are treated as waste. Describe any residue materials which 
you believe should be so treated. If no waste results, include a positive 
statement to that effect under this heading.) 

(If waste occurs, state: (1) whether or not it is recovered, (2) 
whether or not it is valueless, and (3) what you do with it. This 
information is required whether claims are made on a ‘‘used in’’ or 
‘‘appearing in’’ basis and regardless of the amount of waste incurred.) 

(Irrecoverable wastes are those consisting of materials which are 
lost in the process. Valueless wastes are those which may be recov
ered but have no value. These irrecoverable and valueless wastes do 
not reduce the drawback claim provided the claim is based on the 
quantity of imported material used in manufacturing. If the claim is 
based upon the quantity of imported merchandise appearing in the 
exported article, irrecoverable and valueless waste will cause a re
duction in the amount of drawback.) 

(Valuable wastes are those recovered wastes which have a value 
either for sale or for use in a different manufacturing process. How
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ever, it should be noted that this standard applies to the entire 
industry and is not a selection on your part. An option by you not to 
choose to sell or use the waste in some different operation does not 
make it valueless if another manufacturer can use the waste. State 
what you do with the waste. If you have to pay someone to get rid of 
it, or if you have buyers for the waste, you must state so in your 
application regardless of what ‘‘Basis’’ you are using.) 

(If you recover valuable waste and if you choose to claim on the 
basis of the quantity of imported or substituted merchandise used in 
producing the exported articles less valuable waste, state that you 
will keep records to establish the quantity and value of the waste 
recovered. See ‘‘Basis of Claim for Drawback’’ section below.) 

STOCK IN PROCESS 

(Some processes result in another type of residual material, namely, 
stock in process, which affects the allowance of drawback. Stock in 
process may exist when residual material resulting from a manufac
turing or processing operation is reintroduced into a subsequent 
manufacturing or processing operation; e.g., trim pieces from a cast 
article. The effect of stock in process on a drawback claim is that the 
amount of drawback for the period in which the stock in process was 
withdrawn from the manufacturing or processing operation (or the 
manufactured article, if manufacturing or processing periods are not 
used) is reduced by the quantity of merchandise or drawback prod
ucts used to produce the stock in process if the ‘‘used in’’ or ‘‘used in 
less valuable waste’’ methods are used (if the ‘‘appearing in’’ method 
is used, there will be no effect on the amount of drawback), and the 
quantity of merchandise or drawback products used to produce the 
stock in process is added to the merchandise or drawback products 
used in the subsequent manufacturing or production period (or the 
subsequently produced article)). 

(If stock in process occurs and claims are to be based on stock in 
process, the application must include a statement to that effect. The 
application must also include a statement that merchandise is con
sidered to be used in manufacture at the time it was originally 
processed so that the stock in process will not be included twice in the 
computation of the merchandise used to manufacture the finished 
articles on which drawback is claimed.) 

LOSS OR GAIN (Separate and distinct from WASTE) 

(Some manufacturing processes result in an intangible loss or gain 
of the net weight or measurement of the merchandise used. This loss 
or gain is caused by atmospheric conditions, chemical reactions, or 
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other factors. State the approximate usual percentage or quantity of 
such loss or gain. Note that percentage values will be considered to be 
measured “by weight” unless otherwise specified. Loss or gain does 
not occur during all manufacturing processes. If loss or gain does not 
apply to your manufacturing process, state “Not Applicable.”) 

PROCEDURES AND RECORDS MAINTAINED 

We will maintain records to establish: 
1. The identity, specifications, and 8-digit HTSUS subheading num

ber of the merchandise we designate; 
2. The quantity of merchandise classifiable under the same 8-digit 

HTSUS subheading number as the designated merchandise83 we 
used to produce the exported articles; 

3. That, within 5 years after the date of importation, we used the 
designated merchandise to produce articles. During the same 5-year 
period, we produced84 the exported articles; 

We realize that to obtain drawback the claimant must establish 
that the completed articles were exported within 5 years after the 
importation of the imported merchandise. Our records establishing 
our compliance with these requirements will be available for audit by 
CBP during business hours. We understand that drawback is not 
payable without proof of compliance. 

INVENTORY PROCEDURES 

(Describe your inventory records and state how those records will 
meet the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(b) and part 190 of the CBP Regulations as discussed under the 
heading PROCEDURES AND RECORDS MAINTAINED. To help 
ensure compliance the following areas, as applicable, should be in
cluded in your discussion:) 

RECEIPT AND STORAGE OF DESIGNATED MERCHAN
DISE 

RECORDS OF USE OF DESIGNATED MERCHANDISE 

BILLS OF MATERIALS 

83 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles we produce.’’ 
84 The date of production is the date an article is completed. 
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MANUFACTURING RECORDS 

WASTE RECORDS 

RECORDS OF USE OF DUTY-PAID, DUTY-FREE OR DO
MESTIC MERCHANDISE OF THE REQUIRED SAME 
8-DIGIT HTSUS SUBHEADING WITHIN 5 YEARS AFTER 
IMPORTATION OF THE DESIGNATED MERCHANDISE 

FINISHED STOCK STORAGE RECORDS 

SHIPPING RECORDS 

(Proof of time frames may be specific or inclusive, e.g., within 120 
days, but specific proof is preferable. Separate storage and identifi
cation of each article or lot of merchandise usually will permit specific 
proof of exact dates. Proof of inclusive dates of use, production or 
export may be acceptable, but in such cases it is better to describe 
very specifically the data you intend to use to establish each legal 
requirement, thereby avoiding misunderstandings at the time of au
dit.) 

(If you do not describe the inventory records that you will use, a 
statement that the legal requirements will be met by your inventory 
procedures is acceptable. However, it should be noted that without a 
detailed description of the inventory procedures set forth in the ap
plication, a judgment as to the adequacy of such a statement cannot 
be made until a drawback claim is verified. Approval of this applica
tion for a specific manufacturing drawback ruling merely constitutes 
approval of the ruling application as submitted; it does not constitute 
approval of the applicant’s record keeping procedures if, for example, 
those procedures are merely described as meeting the legal require
ments, without specifically stating how the requirements will be met. 
Drawback is not payable without proof of compliance.) 

BASIS OF CLAIM FOR DRAWBACK 

(There are three different bases that may be used to claim draw
back: (1) used in; (2) appearing in; and (3) used in less valuable 
waste.) 

(The ‘‘used in’’ basis may be employed only if there is either no 
waste or valueless or unrecovered waste in the operation. Irrecover
able or valueless waste does not reduce the amount of drawback when 
claims are based on the ‘‘used in’’ basis. Drawback is payable in the 
amount of 99 percent of the duties, taxes, and fees paid on the 
quantity of imported material designated as the basis for the allow
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ance of drawback on the exported articles. The designated quantity 
may not exceed the quantity of material actually used in the manu
facture of the exported articles.) 

(For example, if 100 pounds of material, valued at $1.00 per pound, 
were used in manufacture resulting in 10 pounds of irrecoverable or 
valueless waste, the 10 pounds of irrecoverable or valueless waste 
would not reduce the drawback. In this case drawback would be 
payable on 99% of the duties, taxes, and fees paid on the 100 pounds 
of designated material used to produce the exported articles.) 

(The ‘‘appearing in’’ basis may be used regardless of whether there 
is waste. If the ‘‘appearing in’’ basis is used, the claimant does not 
need to keep records of waste and its value. However, the manufac
turer must establish the identity and quantity of the merchandise 
appearing in the exported product and provide this information. 
Waste reduces the amount of drawback when claims are made on the 
‘‘appearing in’’ basis. Drawback is payable on 99 percent of the duties, 
taxes, and fees paid on the quantity of material designated, which 
may not exceed the quantity of eligible material that appears in the 
exported articles. ‘‘Appearing in’’ may not be used if multiple products 
are involved.) 

(Based on the previous example, drawback would be payable on the 
90 pounds of merchandise which actually went into the exported 
product (appearing in) rather than the 100 pounds used in as set forth 
previously.) 

(The ‘‘used in less valuable waste’’ basis may be employed when the 
manufacturer recovers valuable waste, and keeps records of the 
quantity and value of waste from each lot of merchandise. The value 
of the waste reduces the amount of drawback when claims are based 
on the ‘‘used in less valuable waste’’ basis. When valuable waste is 
incurred, the drawback allowance on the exported article is based on 
the duties, taxes, and fees paid on the quantity of merchandise used 
in the manufacture, reduced by the quantity of such merchandise 
which the value of the waste would replace. Thus in this case, draw
back is claimed on the quantity of eligible material actually used to 
produce the exported product, less the amount of such material which 
the value of the waste would replace. Note section 190.26(c) of the 
CBP Regulations.) 

(Based on the previous examples, if the 10 pounds of waste had a 
value of $.50 per pound, then the 10 pounds of waste, having a total 
value of $ 5.00, would be equivalent in value to 5 pounds of the 
designated material. Thus the value of the waste would replace 5 
pounds of the merchandise used, and drawback is payable on 99 
percent of the duties, taxes, and fees paid on the 95 pounds of im
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ported material designated as the basis for the allowance of drawback 
on the exported article rather than on the 100 pounds ‘‘used in’’ or the 
90 pounds ‘‘appearing in’’ as set forth in the above examples.) 

(Two methods exist for the manufacturer to show the quantity of 
material used or appearing in the exported article: (1) Schedule or (2) 
Abstract.) 

(A ‘‘schedule’’ shows the quantity of material used in producing each 
unit of product. The schedule method is usually employed when a 
standard line of merchandise is being produced according to fixed 
formulas. Some schedules will show the quantity of merchandise used 
to manufacture or produce each article and others will show the 
quantity appearing in each finished article. Schedules may be pre
pared to show the quantity of merchandise either on the basis of 
percentages or by actual weights and measurements. A schedule 
determines the amount that will be needed to produce a unit of 
product before the material is actually used in production.) 

(An ‘‘abstract’’ is the summary of the records which shows the total 
quantity used in producing all products during the period covered by 
the abstract. The abstract looks at a period of time, for instance 3 
months, in which the quantity of material has been used. An abstract 
looks back at how much material was actually used after a production 
period has been completed.) 

(An applicant who fails to indicate the ‘‘schedule’’ choice must base 
its claims on the ‘‘abstract’’ method. State which Basis and Method 
you will use. An example of Used In by Schedule would read:) 

We will claim drawback on the quantity of (specify material) used in 
manufacturing (exported article) according to the schedule set forth 
below. 

(Section 190.8(f) of the CBP Regulations requires submission of the 
schedule with the application for a specific manufacturing drawback 
ruling. An applicant who desires to file supplemental schedules with 
the drawback office whenever there is a change in the quantity or 
material used should state:) 

We request permission to file supplemental schedules with the 
drawback office covering changes in the quantities of material used to 
produce the exported articles, or different styles or capacities of con
tainers of such exported merchandise. 

(Neither the ‘‘appearing in’’ basis nor the ‘‘schedule’’ method for 
claiming drawback may be used where the relative value procedure is 
required.) 

AGREEMENTS 

The Applicant specifically agrees that it will: 
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1. Operate in full conformance with the terms of this application for 
a specific manufacturing drawback ruling when claiming drawback; 

2. Open its factory and records for examination at all reasonable 
hours by authorized Government officers; 

3. Keep its drawback related records and supporting data for at 
least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the draw
back office which liquidates its claims any changes in the number or 
locations of its offices or factories, the corporate name, the persons 
who will sign drawback documents, the basis of claim used for calcu
lating drawback, the decision to use or not to use an agent under § 
190.9 or the identity of an agent under that section, or the corporate 
organization by succession or reincorporation; 

5. Keep this application current by reporting promptly to CBP 
Headquarters, all other changes affecting information contained in 
this application; 

6. Keep a copy of this application and the letter of approval by CBP 
Headquarters on file for ready reference by employees and require all 
officials and employees concerned to familiarize themselves with the 
provisions of this application and that letter of approval; and 

7. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this application and letter of approval. 

Declaration of Official 

I declare that I have read this application for a specific manufac
turing drawback ruling; that I know the averments and agreements 
contained herein are true and correct; and that my signature on this 
______ day of ______ 20 ___, makes this application binding on 

(Name of Applicant Corporation, Partnership, or Sole Proprietorship) 
By85 

(Signature and Title) 

(Print Name) 

85 Section 190.6(a) requires that applications for specific manufacturing drawback rulings 
be signed by any individual legally authorized to bind the person (or entity) for whom the 
application is signed or the owner of a sole proprietorship, a full partner in a partnership, 
or, if a corporation, the president, a vice president, secretary, treasurer or employee legally 
authorized to bind the corporation. In addition, any employee of a business entity with a 
customs power of attorney filed with the CBP port for the drawback office which will 
liquidate your drawback claims may sign such an application, as may a licensed customs 
broker with a customs power of attorney. You should state in which CBP port your customs 
power(s) of attorney is/are filed. 
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IV.	 Format for Application for Specific Manufacturing 
Drawback Ruling Under 19 U.S.C. 1313(d) 

COMPANY LETTERHEAD (Optional) 

U.S. Customs and Border Protection, Entry Process and Duty Re
funds Branch, Commercial and Trade Facilitation Division, Regula
tions and Rulings, Office of Trade, 90 K Street NE—10th Floor (Mail 
Stop 1177), Washington, DC 20229–1177. 

Dear Sir or Madam: We, (Applicant’s Name), a (State, e.g., Dela
ware) corporation (or other described entity) submit this application 
for a specific manufacturing drawback ruling that our manufacturing 
operations qualify for drawback under title 19, United States Code, 
section 1313(d), and part 190 of the CBP Regulations. We request that 
CBP authorize drawback on the basis of this application. 

NAME AND ADDRESS AND IRS NUMBER (WITH SUFFIX) 
OF APPLICANT 

(Section 190.8(a) of the CBP Regulations provides that each manu
facturer or producer of articles intended for exportation with the 
benefit of drawback must apply for a specific manufacturing draw
back ruling, unless operating under a general manufacturing draw
back ruling under § 190.7 of the CBP Regulations. CBP will not 
approve an application which shows an unincorporated division or 
company as the applicant (see § 190.8(a)).) 

LOCATION OF FACTORY 

(Give the address of the factory(s) where the process of manufacture 
or production will take place. If the factory is a different legal entity 
from the applicant, so state and indicate if operating under an Agent’s 
general manufacturing drawback ruling.) 

PERSONS WHO WILL SIGN DRAWBACK DOCUMENTS 

(List persons legally authorized to bind the corporation who will 
sign drawback documents. Section 190.6 of the CBP Regulations 
permits only the president, vice president, secretary, treasurer, or any 
employee legally authorized to bind the corporation to sign for a 
corporation. In addition, a person within a business entity with a 
customs power of attorney for the company may sign. A customs 
power of attorney may also be given to a licensed customs broker. This 
heading should be changed to NAMES OF PARTNERS or PROPRI
ETOR in the case of a partnership or sole proprietorship, respectively 
(see footnote at end of this sample format for persons who may sign 
applications for specific manufacturing drawback rulings). 
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CBP OFFICE WHERE DRAWBACK CLAIMS WILL BE 
FILED 

(The four offices where drawback claims can be filed are located at: 
New York, NY; Houston, TX; Chicago, IL; San Francisco, CA.) 

(An original application and two copies must be filed. If the appli
cant intends to file drawback claims at more than one drawback 
office, one additional copy of the application must be furnished for 
each additional office indicated.) 

GENERAL STATEMENT 

(The exact material placed under this heading in individual cases 
will vary, but it should include such information as the type of busi
ness in which the manufacturer is engaged, whether the manufac
turer is manufacturing for its own account or is performing the 
operation on a toll basis (including commission or conversion basis) 
for the account of others, whether the manufacturer is a direct ex
porter of its products or sells or delivers them to others for export, and 
whether drawback will be claimed by the manufacturer or by others.) 

(If an agent is to be used, the applicant must state it will comply 
with T.D.s 55027(2) and 55207(1), and § 190.9, as applicable, and that 
its agent will submit a letter of notification of intent to operate under 
the general manufacturing drawback ruling for agents (see § 190.7 
and Appendix A), or an application for a specific manufacturing draw
back ruling (see § 190.8 and this Appendix B).) 

(Regarding drawback operations conducted under § 1313(d), the 
data may describe the flavoring extracts, medicinal, or toilet prepa
rations (including perfumery) manufactured with the use of domestic 
tax-paid alcohol; and where such alcohol is obtained or purchased.) 

TAX-PAID MATERIAL USED UNDER SECTION 1313(d) 

(Describe or list the tax-paid material) 

EXPORTED ARTICLES ON WHICH DRAWBACK WILL BE 
CLAIMED 

(Name each article to be exported) 

PROCESS OF MANUFACTURE OR PRODUCTION 

(Drawback under § 1313(d) is not allowable except where a manu
facture or production exists. ‘‘Manufacture or production’’ is defined, 
for drawback purposes, in § 190.2. In order to obtain drawback under 
§ 1313(d), it is essential for the applicant to show use in manufacture 
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or production by giving a thorough description of the manufacturing 
process. Describe how the tax-paid material is processed into the 
export article.) 

WASTE 

(Many processes result in residue materials which, for drawback 
purposes, are treated as wastes. Describe any residue materials 
which you believe should be so treated. If no waste results, include a 
positive statement to that effect under this heading.) (If waste occurs, 
state: (1) whether or not it is recovered, (2) whether or not it is 
valueless, and (3) what you do with it. This information is required 
whether claims are made on a ‘‘used in’’ or ‘‘appearing in’’ basis and 
regardless of the amount of waste incurred.) 

(Irrecoverable wastes are those consisting of materials which are 
lost in the process. Valueless wastes are those which may be recov
ered but have no value. These irrecoverable and valueless wastes do 
not reduce the drawback claim provided the claim is based on the 
quantity of domestic tax-paid alcohol used in manufacturing. If the 
claim is based upon the quantity of domestic tax-paid alcohol appear
ing in the exported article, irrecoverable and valueless waste will 
cause a reduction in the amount of drawback.) 

(Valuable wastes are those recovered wastes which have a value 
either for sale or for use in a different manufacturing process. How
ever, it should be noted that this standard applies to the entire 
industry and is not a selection on your part. An option by you not to 
choose to sell or use the waste in some different operation, does not 
make it valueless if another manufacturer can use the waste. State 
what you do with the waste. If you have to pay someone to get rid of 
it, or if you have buyers for the waste, you must state so in your 
application regardless of what ‘‘Basis’’ you are using.) 

(If you recover valuable waste and if you choose to claim on the 
basis of the quantity of domestic tax-paid alcohol used in producing 
the exported articles (less valuable waste), state that you will keep 
records to establish the quantity and value of the waste recovered. 
See ‘‘Basis of Claim for Drawback’’ section below.) 

STOCK IN PROCESS 

(Some processes result in another type of residual material, namely, 
stock in process, which affects the allowance of drawback. Stock in 
process may exist when residual material resulting from a manufac
turing or processing operation is reintroduced into a subsequent 
manufacturing or processing operation; e.g., trim pieces from a cast 
article. The effect of stock in process on a drawback claim is that the 
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amount of drawback for the period in which the stock in process was 
withdrawn from the manufacturing or processing operation (or the 
manufactured article, if manufacturing or processing periods are not 
used) is reduced by the quantity of merchandise or drawback prod
ucts used to produce the stock in process if the ‘‘used in’’ or ‘‘used in 
less valuable waste’’ methods are used (if the ‘‘appearing in’’ method 
is used, there will be no effect on the amount of drawback), and the 
quantity of merchandise or drawback products used to produce the 
stock in process is added to the merchandise or drawback products 
used in the subsequent manufacturing or production period (or the 
subsequently produced article)). 

(If stock in process occurs and claims are to be based on stock in 
process, the application must include a statement to that effect. The 
application must also include a statement that the domestic tax-paid 
alcohol is considered to be used in manufacture at the time it was 
originally processed so that the stock in process will not be included 
twice in the computation of the domestic tax-paid alcohol used to 
manufacture the finished articles on which drawback is claimed.) 

LOSS OR GAIN (Separate and distinct from WASTE) 

(Some manufacturing processes result in an intangible loss or gain 
of the net weight or measurement of the merchandise used. This loss 
or gain is caused by atmospheric conditions, chemical reactions, or 
other factors. State the approximate usual percentage or quantity of 
such loss or gain. Note that percentage values will be considered to be 
measured ‘‘by weight’’ unless otherwise specified. Loss or gain does 
not occur during all manufacturing processes. If loss or gain does not 
apply to your manufacturing process, state ‘‘Not Applicable.’’) 

PROCEDURES AND RECORDS MAINTAINED 

We will maintain records to establish: 
1. That the exported articles on which drawback is claimed were 

produced with the use of a particular lot (or lots) of domestic tax-paid 
alcohol, and 

2. The quantity of domestic tax-paid alcohol86 we used in producing 
the exported articles. 

We realize that to obtain drawback the claimant must establish 
that the completed articles were exported within 5 years after the tax 
has been paid on the domestic alcohol. Our records establishing our 
compliance with these requirements will be available for audit by 

86 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles we produce.’’ 
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CBP during business hours. We understand that drawback is not 
payable without proof of compliance. 

INVENTORY PROCEDURES 

(Describe your inventory records and state how those records will 
meet the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313(d) and part 190 of the CBP Regulations as discussed under the 
heading PROCEDURES AND RECORDS MAINTAINED. To help 
ensure compliance the following areas should be included in your 
discussion:) 

RECEIPT AND RAW STOCK STORAGE RECORDS 

MANUFACTURING RECORDS 

FINISHED STOCK STORAGE RECORDS 

BASIS OF CLAIM FOR DRAWBACK 

(There are three different bases that may be used to claim draw
back: (1) used in; (2) appearing in; and (3) used in less valuable 
waste.) 

(The ‘‘used in’’ basis may be employed only if there is either no 
waste or valueless or unrecovered waste in the operation. Irrecover
able or valueless waste does not reduce the amount of drawback when 
claims are based on the ‘‘used in’’ basis. Drawback is payable in the 
amount of 100% of the tax paid on the quantity of domestic alcohol 
used in the manufacture of flavoring extracts and medicinal or toilet 
preparation (including perfumery).) 

(For example, if 100 gallons of alcohol, valued at $ 1.00 per gallon, 
were used in manufacture resulting in 10 gallons of irrecoverable or 
valueless waste, the 10 gallons of irrecoverable or valueless waste 
would not reduce the drawback. In this case drawback would be 
payable on 100% of the tax paid on the 100 gallons of domestic alcohol 
used to produce the exported articles.) 

The ‘‘appearing in’’ basis may be used regardless of whether there is 
waste. If the ‘‘appearing in’’ basis is used, the claimant does not need 
to keep records of waste and its value. However, the manufacturer 
must establish the identity and quantity of the merchandise appear
ing in the exported product and provide this information. Waste 
reduces the amount of drawback when claims are made on the ‘‘ap
pearing in’’ basis. Drawback is payable on 100% of the tax paid on the 
quantity of domestic alcohol which appears in the exported articles. 
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(Based on the previous example, drawback would be payable on the 
90 gallons of domestic alcohol which actually went into the exported 
product (appearing in) rather than the 100 gallons used in as set forth 
previously.) 

(The ‘‘used in less valuable waste’’ basis may be employed when the 
manufacturer recovers valuable waste, and keeps records of the 
quantity and value of waste from each lot of domestic tax-paid alco
hol. The value of the waste reduces the amount of drawback when 
claims are based on the ‘‘used in less valuable waste’’ basis. When 
valuable waste is incurred, the drawback allowance on the exported 
article is based on the quantity of tax-paid alcohol used to manufac
ture the exported articles, reduced by the quantity of such alcohol 
which the value of the waste would replace.) 

(Based on the previous examples, if the 10 gallons of waste had a 
value of $.50 per gallon, then the 10 gallons of waste, having a total 
value of $ 5.00, would be equivalent in value to 5 gallons of the 
tax-paid alcohol. Thus the value of the waste would replace 5 gallons 
of the alcohol used, and drawback is payable on 100% of the tax paid 
on 95 gallons of alcohol rather than on the 100 gallons ‘‘used in’’ or the 
90 gallons ‘‘appearing in’’ as set forth in the above examples.) (Two 
methods exist for the manufacturer to show the quantity of material 
used or appearing in the exported article: (1) Schedule or (2) Ab
stract.) 

(A ‘‘schedule’’ shows the quantity of material used in producing each 
unit of product. The schedule method is usually employed when a 
standard line of merchandise is being produced according to fixed 
formulas. Some schedules will show the quantity of merchandise used 
to manufacture or produce each article and others will show the 
quantity appearing in each finished article. Schedules may be pre
pared to show the quantity of merchandise either on the basis of 
percentages or by actual weights and measurements. A schedule 
determines the amount that will be needed to produce a unit of 
product before the material is actually used in production.) 

(An ‘‘abstract’’ is the summary of the records which shows the total 
quantity used in producing all products during the period covered by 
the abstract. The abstract looks at a period of time, for instance 3 
months, in which the quantity of material has been used. An abstract 
looks back at how much material was actually used after a production 
period has been completed.) 

(An applicant who fails to indicate the ‘‘schedule’’ choice must base 
its claims on the ‘‘abstract’’ method. State which Basis and Method 
you will use. An example of Used In by schedule follows:) 
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We will claim drawback on the quantity of (specify material) used in 
manufacturing (exported article) according to the schedule set forth 
below. 

(Section 190.8(f) of the CBP Regulations requires submission of the 
schedule with the application for a specific manufacturing drawback 
ruling. An applicant who desires to file supplemental schedules with 
the drawback office whenever there is a change in the quantity or 
material used should state:) 

We request permission to file supplemental schedules with the 
drawback office covering changes in the quantities of material used to 
produce the exported articles, or different styles or capacities of con
tainers of such exported merchandise. 

(Neither the ‘‘appearing in’’ basis nor the ‘‘schedule’’ method for 
claiming drawback may be used where the relative value procedure is 
required.) 

AGREEMENTS 

The Applicant specifically agrees that it will: 
1. Operate in full conformance with the terms of this application for 

a specific manufacturing drawback ruling when claiming drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the draw
back office which liquidates its claims any changes in the number or 
locations of its offices or factories, the corporate name, the persons 
who will sign drawback documents, the basis of claim used for calcu
lating drawback, the decision to use or not to use an agent under § 
190.9 or the identity of an agent under that section, the drawback 
office where claims will be filed under the ruling, or the corporate 
organization by succession or reincorporation; 

5. Keep this application current by reporting promptly to CBP 
Headquarters, all other changes affecting information contained in 
this application; 

6. Keep a copy of this application and the letter of approval by CBP 
Headquarters on file for ready reference by employees and require all 
officials and employees concerned to familiarize themselves with the 
provisions of this application and that letter of approval; and 

7. Issue instructions to insure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this application and letter of approval. 
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DECLARATION OF OFFICIAL 
I declare that I have read this application for a specific manufac

turing drawback ruling; that I know the averments and agreements 
contained herein are true and correct; and that my signature on this 
______ day of _____ 20 ___, makes this application binding on 

(Name of Applicant Corporation, Partnership, or Sole Proprietorship) 
By87 

(Signature and Title) 

(Print Name) 

V.	 Format for Application for Specific Manufacturing 
Drawback Ruling Under 19 U.S.C. 1313(g). 

COMPANY LETTERHEAD (Optional) 

U.S. Customs and Border Protection, Entry Process and Duty Re
funds Branch, Commercial and Trade Facilitation Division, Regula
tions and Rulings, Office of Trade, 90 K Street NE—10th Floor (Mail 
Stop 1177), Washington, DC 20229–1177. 

Dear Sir or Madam: We, (Applicant’s Name), a (State, e.g., Dela
ware) corporation (or other described entity) submit this application 
for a specific manufacturing drawback ruling that our manufacturing 
operations qualify for drawback under title 19, United States Code, 
section 1313(g), and part 190 of the CBP Regulations. We request that 
CBP authorize drawback on the basis of this application. 

NAME AND ADDRESS AND IRS NUMBER (WITH SUFFIX) 
OF APPLICANT 

(Section 190.8(a) of the CBP Regulations provides that each manu
facturer or producer of articles intended for exportation with the 
benefit of drawback must apply for a specific manufacturing draw
back ruling, unless operating under a general manufacturing draw
back ruling under § 190.7 of the CBP Regulations. CBP will not 
approve an application which shows an unincorporated division or 
company as the applicant (see § 190.8(a).) 

LOCATION OF FACTORY OR SHIPYARD 

87 Section 190.6(a) requires that applications for specific manufacturing drawback rulings 
be signed by any individual legally authorized to bind the person (or entity) for whom the 
application is signed or the owner of a sole proprietorship, a full partner in a partnership, 
or, if a corporation, the president, a vice president, secretary, treasurer or employee legally 
authorized to bind the corporation. In addition, any employee of a business entity with a 
customs power of attorney filed with the CBP port for the drawback office which will 
liquidate your drawback claims may sign such an application, as may a licensed customs 
broker with a customs power of attorney. You should state in which CBP port your customs 
power(s) of attorney is/are filed. 
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(Give the address of the factory(s) or shipyard(s) at which the 
construction and equipment will take place. If the factory or shipyard 
is a different legal entity from the applicant, so state and indicate if 
operating under an Agent’s general manufacturing drawback ruling.) 

PERSONS WHO WILL SIGN DRAWBACK DOCUMENTS 

(List persons legally authorized to bind the corporation who will 
sign drawback documents. Section 190.6 of the CBP Regulations 
permits only the president, vice president, secretary, treasurer, or any 
employee legally authorized to bind the corporation to sign for a 
corporation. In addition, a person within a business entity with a 
customs power of attorney for the company may sign. A customs 
power of attorney may also be given to a licensed customs broker. This 
heading should be changed to NAMES OF PARTNERS or PROPRI
ETOR in the case of a partnership or sole proprietorship, respectively 
(see footnote at end of this sample format for persons who may sign 
applications for specific manufacturing drawback rulings).) 

CBP OFFICE WHERE DRAWBACK CLAIMS WILL BE 
FILED 

(The four offices where drawback claims can be filed are located at: 
New York, NY; Houston, TX; Chicago, IL; San Francisco, CA.) 

(An original application and two copies must be filed. If the appli
cant intends to file drawback claims at more than one drawback 
office, one additional copy of the application must be furnished for 
each additional office indicated.) 

GENERAL STATEMENT 

(The following questions must be answered: 
1. Who will be the importer of the merchandise? (If the applicant 

will not always be the importer, does the applicant understand its 
obligations to maintain records to support the transfer under 19 CFR 
190.10, and its liability under 19 CFR 190.63?) 

2. Who is the manufacturer? 
(Is the applicant constructing and equipping for his own account or 

merely performing the operation on a toll basis for others?) 
(If an agent is to be used, the applicant must state it will comply 

with T.D.s 55027(2) and 55207(1), and § 190.9, as applicable, and that 
its agent will submit a letter of notification of intent to operate under 
the general manufacturing drawback ruling for agents (see § 190.7 
and Appendix A), or an application for a specific manufacturing draw
back ruling (see § 190.8 and this Appendix B).) 

3. Will the applicant be the drawback claimant? 
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(State how the vessel will qualify for drawback under 19 U.S.C. 
1313(g). Who is the foreign person or government for whom the vessel 
is being made or equipped?) 

(There must be included under this heading the following state
ment: 

We are particularly aware of the terms of § 190.76(a)(1) of and 
subpart M of part 190 of the CBP Regulations, and will comply with 
these sections where appropriate.) 

IMPORTED MERCHANDISE OR DRAWBACK PRODUCTS 
USED 

(Describe the imported merchandise or drawback products.) 

ARTICLES CONSTRUCTED AND EQUIPPED FOR 
EXPORT 

(Name the vessel or vessels to be made with imported merchandise 
or drawback products.) 

PROCESS OF CONSTRUCTION AND EQUIPMENT 

(What is required here is a clear, concise description of the process 
of construction and equipment involved. The description should also 
trace the flow of materials through the manufacturing process for the 
purpose of establishing physical identification of the imported mer
chandise or drawback products and of the articles resulting from the 
processing.) 

WASTE 

(Many processes result in residue materials which, for drawback 
purposes, are treated as wastes. Describe any residue materials 
which you believe should be so treated. If no waste results, include a 
positive statement to that effect under this heading.) 

(If waste occurs, state: (1) whether or not it is recovered, (2) 
whether or not it is valueless, and (3) what you do with it. This 
information is required whether claims are made on a ‘‘used in’’ or 
‘‘appearing in’’ basis and regardless of the amount of waste incurred.) 

(Irrecoverable wastes are those consisting of materials which are 
lost in the process. Valueless wastes are those which may be recov
ered but have no value. These irrecoverable and valueless wastes do 
not reduce the drawback claim provided the claim is based on the 
quantity of imported material used in manufacturing. If the claim is 
based upon the quantity of imported merchandise appearing in the 
exported article, irrecoverable and valueless waste will cause a re
duction in the amount of drawback.) 
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(Valuable wastes are those recovered wastes which have a value 
either for sale or for use in a different manufacturing process. How
ever, it should be noted that this standard applies to the entire 
industry and is not a selection on your part. An option by you not to 
choose to sell or use the waste in some different operation does not 
make it valueless if another manufacturer can use the waste. State 
what you do with the waste. If you have to pay someone to get rid of 
it, or if you have buyers for the waste, you must state so in your 
application regardless of what ‘‘Basis’’ you are using.) 

(If you recover valuable waste and if you choose to claim on the 
basis of the quantity of imported or substituted merchandise used in 
producing the exported articles (less valuable waste), state that you 
will keep records to establish the quantity and value of the waste 
recovered. See ‘‘Basis of Claim for Drawback’’ section below.) 

LOSS OR GAIN (Separate and distinct from WASTE) 

(Some manufacturing processes result in an intangible loss or gain 
of the net weight or measurement of the merchandise used. This loss 
or gain is caused by atmospheric conditions, chemical reactions, or 
other factors. State the approximate usual percentage or quantity of 
such loss or gain. Note that percentage values will be considered to be 
measured ‘‘by weight’’ unless otherwise specified. Loss or gain does 
not occur during all manufacturing processes. If loss or gain does not 
apply to your manufacturing process, state ‘‘Not Applicable.’’) 

PROCEDURES AND RECORDS MAINTAINED 

We will maintain records to establish: 
1. That the exported article on which drawback is claimed was 

constructed and equipped with the use of a particular lot (or lots) of 
imported material; and 

2. The quantity of imported merchandise88 we used in producing 
the exported article. 

We realize that to obtain drawback the claimant must establish 
that the completed articles were exported within 5 years after the 
importation of the imported merchandise. Our records establishing 
our compliance with these requirements will be available for audit by 
CBP during business hours. We understand that drawback is not 
payable without proof of compliance. 

88 If claims are to be made on an ‘‘appearing in’’ basis, the remainder of this sentence should 
read ‘‘appearing in the exported articles we produce.’’ 
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INVENTORY PROCEDURES 

(Describe your inventory records and state how those records will 
meet the drawback recordkeeping requirements set forth in 19 U.S.C. 
1313 and part 190 of the CBP Regulations as discussed under the 
heading PROCEDURES AND RECORDS MAINTAINED. To help 
ensure compliance the following should be included in your discus
sion:) 

RECEIPT AND RAW STOCK STORAGE RECORDS 

CONSTRUCTION AND EQUIPMENT RECORDS 

FINISHED STOCK STORAGE RECORDS 

SHIPPING RECORDS 

BASIS OF CLAIM FOR DRAWBACK 

(There are three different bases that may be used to claim draw
back: (1) Used in; (2) appearing in; and (3) used in less valuable 
waste.) 

(The ‘‘used in’’ basis may be employed only if there is either no 
waste or valueless or unrecovered waste in the operation. Irrecover
able or valueless waste does not reduce the amount of drawback when 
claims are based on the ‘‘used in’’ basis. Drawback is payable in the 
amount of 99 percent of the duties, taxes, and fees paid on the 
quantity of imported material used to construct and equip the ex
ported article.) 

(For example, if 100 pounds of material, valued at $ 1.00 per pound, 
were used in manufacture resulting in 10 pounds of irrecoverable or 
valueless waste, the 10 pounds of irrecoverable or valueless waste 
would not reduce the drawback. In this case drawback would be 
payable on 99% of the duties, taxes, and fees paid on the 100 pounds 
of imported material used in constructing and equipping the exported 
articles.) 

(The ‘‘appearing in’’ basis may be used regardless of whether there 
is waste. If the ‘‘appearing in’’ basis is used, the claimant does not 
need to keep records of waste and its value. However, the manufac
turer must establish the identity and quantity of the merchandise 
appearing in the exported product and provide this information. 
Waste reduces the amount of drawback when claims are made on the 
‘‘appearing in’’ basis. Drawback is payable on 99 percent of the duties, 
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taxes, and fees paid on the quantity of imported material which 
appears in the exported articles. ‘‘Appearing in’’ may not be used if 
multiple products are involved.) 

(Based on the previous example, drawback would be payable on the 
90 pounds of imported material which actually went into the exported 
product (appearing in) rather than the 100 pounds used in as set forth 
previously.) 

(The ‘‘used in less valuable waste’’ basis may be employed when the 
manufacturer recovers valuable waste, and keeps records of the 
quantity and value of waste from each lot of merchandise. The value 
of the waste reduces the amount of drawback when claims are based 
on the ‘‘used in less valuable waste’’ basis. When valuable waste is 
incurred, the drawback allowance on the exported article is based on 
the duties, taxes, and fees paid on the quantity of imported material 
used to construct and equip the exported product, reduced by the 
quantity of such material which the value of the waste would replace. 
Thus in this case, drawback is claimed on the quantity of eligible 
material actually used to produce the exported product, less the 
amount of such material which the value of the waste would replace. 
Note section 190.26(c) of the CBP Regulations.) 

(Based on the previous examples, if the 10 pounds of waste had a 
value of $.50 per pound, then the 10 pounds of waste, having a total 
value of $5.00, would be equivalent in value to 5 pounds of the 
imported material. Thus the value of the waste would replace 5 
pounds of the merchandise used, and drawback is payable on 99 
percent of the duties, taxes, and fees paid on the 95 pounds of im
ported material rather than on the 100 pounds ‘‘used in’’ or the 90 
pounds ‘‘appearing in’’ as set forth in the above examples.) 

(Two methods exist for the manufacturer to show the quantity of 
material used or appearing in the exported article: (1) Schedule or (2) 
Abstract.) 

(A ‘‘schedule’’ shows the quantity of material used in producing each 
unit of product. The schedule method is usually employed when a 
standard line of merchandise is being produced according to fixed 
formulas. Some schedules will show the quantity of merchandise used 
to manufacture or produce each article and others will show the 
quantity appearing in each finished article. Schedules may be pre
pared to show the quantity of merchandise either on the basis of 
percentages or by actual weights and measurements. A schedule 
determines the amount that will be needed to produce a unit of 
product before the material is actually used in production.) 

(An ‘‘abstract’’ is the summary of the records which shows the total 
quantity used in producing all products during the period covered by 
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the abstract. The abstract looks at a period of time, for instance 3 
months, in which the quantity of material has been used. An abstract 
looks back at how much material was actually used after a production 
period has been completed.) 

(An applicant who fails to indicate the ‘‘schedule’’ choice must base 
its claims on the ‘‘abstract’’ method. State which Basis and Method 
you will use. An example of Used In by Schedule would read:) 

We will claim drawback on the quantity of (specify material) used in 
manufacturing (exported article) according to the schedule set forth 
below. 

(Section 190.8(f) of the CBP Regulations requires submission of the 
schedule with the application for a specific manufacturing drawback 
ruling. An applicant who desires to file supplemental schedules with 
the drawback office whenever there is a change in the quantity or 
material used should state:) 

We request permission to file supplemental schedules with the 
drawback office covering changes in the quantities of material used to 
produce the exported articles, or different styles or capacities of con
tainers of such exported merchandise. 

(Neither the ‘‘appearing in’’ basis nor the ‘‘schedule’’ method for 
claiming drawback may be used where the relative value procedure is 
required.) 

AGREEMENTS 

The Applicant specifically agrees that it will: 
1. Operate in full conformance with the terms of this application for 

a specific manufacturing drawback ruling when claiming drawback; 
2. Open its factory and records for examination at all reasonable 

hours by authorized Government officers; 
3. Keep its drawback related records and supporting data for at 

least 3 years from the date of liquidation of any drawback claim 
predicated in whole or in part upon this application; 

4. Keep this application current by reporting promptly to the draw
back office which liquidates its claims any changes in the number or 
locations of its offices or factories, the corporate name, the persons 
who will sign drawback documents, the basis of claim used for calcu
lating drawback, the decision to use or not to use an agent under § 
190.9 or the identity of an agent under that section, the drawback 
office where claims will be filed under the ruling, or the corporate 
organization by succession or reincorporation; 

5. Keep this application current by reporting promptly to CBP 
Headquarters, all other changes affecting information contained in 
this application; 
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6. Keep a copy of this application and the letter of approval by CBP 
Headquarters on file for ready reference by employees and require all 
officials and employees concerned to familiarize themselves with the 
provisions of this application and that letter of approval; and 

7. Issue instructions to help ensure proper compliance with title 19, 
United States Code, section 1313, part 190 of the CBP Regulations 
and this application and letter of approval. 

DECLARATION OF OFFICIAL 
I declare that I have read this application for a specific manufac

turing drawback ruling; that I know the averments and agreements 
contained herein are true and correct; and that my signature on this 
_____ day of _______ 20 ___, makes this application binding on 

(Name of Applicant Corporation, Partnership, or Sole Proprietorship) 
By89 

(Signature and Title) 

PART 191—DRAWBACK 

■ 6. The general authority citations for part 191 continues to read 
as follows: 

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 3(i), 
Harmonized Tariff Schedule of the United States), 1313, 1624; 

* * * * * 
■ 7. Revise § 191.0 to read as follows: 

§ 191.0 Scope. 
This part sets forth general provisions applicable to drawback 

claims and specialized provisions applicable to specific types of draw
back claims filed under 19 U.S.C. 1313, prior to the February 24, 
2016, amendments to the U.S. drawback law. Drawback claims may 
not be filed under this part after February 23, 2019. For drawback 
claims filed under 19 U.S.C. 1313, as amended, see part 190. Addi
tional drawback provisions relating to the North American Free 
Trade Agreement (NAFTA) are contained in subpart E of part 181 of 
this chapter. 

■ 8. Revise § 191.1 to read as follows: 

89 Section 190.6(a) requires that applications for specific manufacturing drawback rulings 
be signed by any individual legally authorized to bind the person (or entity) for whom the 
application is signed or the owner of a sole proprietorship, a full partner in a partnership, 
or, if a corporation, the president, a vice president, secretary, treasurer or employee legally 
authorized to bind the corporation. In addition, any employee of a business entity with a 
customs power of attorney filed with the CBP port for the drawback office which will 
liquidate your drawback claims may sign such an application, as may a licensed customs 
broker with a customs power of attorney. You should state in which CBP port your customs 
power(s) of attorney is/are filed. 
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§ 191.1 Authority of the Commissioner of CBP. 
Pursuant to DHS Delegation number 7010.3, the Commissioner of 

CBP has the authority to prescribe, and pursuant to Treasury De
partment Order No. 100–16 (set forth in the appendix to part 0 of this 
chapter), the Secretary of the Treasury has the sole authority to 
approve, rules and regulations regarding drawback. 

■ 9. In § 191.3: 
■ a. Revise the section heading; 
■ b. Amend paragraph (a)(3) by removing the word ‘‘and’’ at the 

end of the paragraph; 
■ c. Amend paragraph (a)(4) by removing the ‘‘(iv).’’ and adding in 

its place the words ‘‘(iv); and’’; 
■ d. Add paragraph (a)(5). 
■ e. Revise paragraph (b).
 
The revisions and additions read as follows:
 

§ 191.3 Duties, taxes, and fees subject or not subject to draw
back. 

(a) * * * 
(5) Harbor maintenance taxes (see § 24.24 of this chapter) for 

unused merchandise drawback pursuant to 19 U.S.C. 1313(j), and 
drawback for substitution of finished petroleum derivatives pursuant 
to 19 U.S.C. 1313(p)(2)(A)(iii) or (iv). 

(b) Duties and fees not subject to drawback include: 
(1) Harbor maintenance taxes (see § 24.24 of this chapter) except 

where unused merchandise drawback pursuant to 19 U.S.C. 1313(j) 
or drawback for substitution of finished petroleum derivatives pur
suant to 19 U.S.C. 1313(p)(2)(A)(iii) or (iv) is claimed; 

(2) Merchandise processing fees (see § 24.23 of this chapter), except 
where unused merchandise drawback pursuant to 19 U.S.C. 1313(j) 
or drawback for substitution of finished petroleum derivatives pur
suant to 19 U.S.C. 1313(p)(2)(A)(iii) or (iv) is claimed; and 

(3) Antidumping and countervailing duties on merchandise en
tered, or withdrawn from warehouse, for consumption on or after 
August 23, 1988. 

* * * * * 
■ 10. Section 191.5 is revised to read as follows: 

§ 191.5 Guantanamo Bay, insular possessions, trust territories. 
Guantanamo Bay Naval Station is considered foreign territory for 

drawback purposes and, accordingly, drawback may be permitted on 
articles shipped there. Drawback is not allowed, except on claims 
made under 19 U.S.C. 1313(j)(1), on articles shipped to the U.S. 
Virgin Islands, American Samoa, Wake Island, Midway Islands, 
Kingman Reef, Guam, Canton Island, Enderbury Island, Johnston 
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Island, or Palmyra Island. Puerto Rico is not considered foreign 
territory for drawback purposes and, accordingly, drawback may not 
be permitted on articles shipped there from elsewhere in the customs 
territory of the United States. 

■ 11. In § 191.22, paragraph (a) is amended by adding a new 
sentence to the end of the paragraph to read as follows: 

§ 191.22 Substitution drawback. 
(a) * * * For purposes of drawback of internal revenue tax imposed 

under Chapters 32, 38, 51, and 52 of the Internal Revenue Code of 
1986, as amended (IRC), drawback granted on the export or destruc
tion of substituted merchandise will be limited to the amount of taxes 
paid (and not returned by refund, credit, or drawback) on the substi
tuted merchandise. 

* * * * * 
■ 12. In § 191.32: 
■ a. Remove the word ‘‘and’’ at the end of paragraph (b)(2); 
■ b. Remove ‘‘.’’ and adding, in its place, ‘‘; and’’; at the end of 

paragraph (b)(3) and; 
■ c. Add paragraph (b)(4) to read as follows: 

§ 191.32 Substitution drawback. 
* * * * * 
(b) * * * 
(4) For purposes of drawback of internal revenue tax imposed under 

Chapters 32, 38, 51, and 52 of the Internal Revenue Code of 1986, as 
amended (IRC), drawback granted on the export or destruction of 
substituted merchandise will be limited to the amount of taxes paid 
(and not returned by refund, credit, or drawback) on the substituted 
merchandise. 

* * * * * 
■ 13. Section 191.42 is revised to read as follows: 

§ 191.42 Procedures and supporting documentation. 
(a) Time limit for exportation or destruction. Drawback will be 

denied on merchandise that is exported or destroyed after the statu
tory 3-year time period. 

(b) Required documentation. The claimant must submit documen
tation to CBP as part of the complete drawback claim (see § 191.51) to 
establish that the merchandise did not conform to sample or specifi
cation, was shipped without the consent of the consignee, or was 
defective as of the time of importation (see § 191.45 for additional 
requirements for claims made with respect to rejected retail mer
chandise under 19 U.S.C. 1313(c)(1)(C)(ii)). If the claimant was not 
the importer, the claimant must also: 
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(1) Submit a statement signed by the importer and every other 
person, other than the ultimate purchaser, that owned the goods that 
no other claim for drawback was made on the goods by any other 
person; and 

(2) Certify that records are available to support the statement 
required in paragraph (b)(1) of this section. 

(c) Notice. A notice of intent to export or destroy merchandise which 
may be the subject of a rejected merchandise drawback claim (19 
U.S.C. 1313(c)) must be provided to CBP to give CBP the opportunity 
to examine the merchandise. The claimant, or the exporter (for de
struction under CBP supervision, see § 191.71), must file at the port 
of intended redelivery to CBP custody a Notice of Intent to Export, 
Destroy, or Return Merchandise for Purposes of Drawback on CBP 
Form 7553 at least 5 working days prior to the date of intended return 
to CBP custody. Waiver of prior notice for exportations under 19 
U.S.C. 1313(j) (see § 191.91) is inapplicable to exportations under 19 
U.S.C. 1313(c). 

(d) Required information. The notice must provide the bill of lading 
number, if known, the name and telephone number, mailing address, 
and, if available, fax number and email address of a contact person, 
and the location of the merchandise. 

(e) Decision to waive examination. Within 2 working days after 
receipt of the Notice of Intent to Export, Destroy, or Return Merchan
dise for Purposes of Drawback (see paragraph (c) of this section), CBP 
will notify, in writing, the party designated on the Notice of CBP’s 
decision to either examine the merchandise to be exported or de
stroyed, or to waive examination. If CBP timely notifies the desig
nated party, in writing, of its decision to examine the merchandise 
(see paragraph (f) of this section), but the merchandise is exported or 
destroyed without having been presented to CBP for such examina
tion, any drawback claim, or part thereof, based on the Notice of 
Intent to Export, Destroy, or Return Merchandise for Purposes of 
Drawback, must be denied. If CBP notifies the designated party, in 
writing, of its decision to waive examination of the merchandise, or, if 
timely notification of a decision by CBP to examine or to waive 
examination is absent, the merchandise may be exported or destroyed 
without delay and will be deemed to have been returned to CBP 
custody. 

(f) Time and place of examination. If CBP gives timely notice of its 
decision to examine the merchandise to be exported or destroyed, the 
merchandise to be examined must be promptly presented to CBP. 
CBP must examine the merchandise within 5 working days after 
presentation of the merchandise. The merchandise may be exported 
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or destroyed without examination if CBP fails to timely examine the 
merchandise after presentation to CBP, and in such case the mer
chandise will be deemed to have been returned to CBP custody. If the 
examination is completed at a port other than the port of actual 
exportation or destruction, the merchandise must be transported 
in-bond to the port of exportation or destruction. 

(g) Extent of examination. The appropriate CBP office may permit 
release of merchandise without examination, or may examine, to the 
extent determined to be necessary, the items exported or destroyed. 

(h) Drawback claim. When filing the drawback claim, the drawback 
claimant must correctly calculate the amount of drawback due (see § 
191.51(b)). The procedures for restructuring a claim (see § 191.53) 
apply to rejected merchandise drawback if the claimant has an on
going export program which qualifies for this type of drawback. 

(i) Exportation. Claimants must provide documentary evidence of 
exportation (see subpart G of this part). The claimant may establish 
exportation by mail as set out in § 191.74 of this part. 

■ 14. Section 191.45 is added to read as follows: 

§ 191.45 Returned retail merchandise. 
(a) Special rule for substitution. Section 313(c)(1)(C)(ii) of the Tariff 

Act of 1930, as amended (19 U.S.C. 1313(c)(1)(C)(ii)), provides for 
drawback upon the exportation or destruction under CBP supervision 
of imported merchandise which has been entered, or withdrawn from 
warehouse, for consumption, duty-paid and ultimately sold at retail 
by the importer, or the person who received the merchandise from the 
importer, and for any reason returned to and accepted by the im
porter, or the person who received the merchandise from the im
porter. 

(b) Eligibility requirements. (1) Drawback is allowable, subject to 
compliance with all requirements set forth in this subpart; and 

(2) The claimant must also show by evidence satisfactory to CBP 
that drawback may be claimed by— 

(i) Designating an entry of merchandise that was imported within 
1 year before the date of exportation or destruction of the merchan
dise described in paragraph (a) of this section under CBP supervision. 

(ii) Certifying that the same 8-digit HTSUS subheading number 
and specific product identifier (such as part number, SKU, or product 
code) apply to both the merchandise designated for drawback (in the 
import documentation) and the returned merchandise. 

(c) Allowable refund. The amount of drawback allowable will be 
equal to 99 percent of the amount of duties, taxes, and fees paid with 
respect to the imported merchandise. 
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(d) Denial of claims. No drawback will be refunded if CBP is not 
satisfied that the claimant has provided, upon request, the documen
tation necessary to support the certification required in paragraph 
(b)(2)(ii) of this section. 

■ 15. Amend § 191.51 by adding a new paragraph (a)(3) to read as 
follows: 

§ 191.51 Completion of drawback claims. 
(a) * * * 
(3) Limitation on eligibility for imported merchandise. Claimants 

are prohibited from filing any drawback claims under part 191 for 
imported merchandise associated with an entry summary if any other 
merchandise covered on that entry summary has been designated as 
the basis of a drawback substitution claim under part 190. 

* * * * * 
■ 16. Section 191.81 is revised to read as follows: 

§ 191.81 Liquidation. 
(a) Time of liquidation. Drawback entries may be liquidated after: 
(1) Liquidation of the designated import entry or entries becomes 

final pursuant to paragraph (e) of this section; or 
(2) Deposit of estimated duties on the imported merchandise and 

before liquidation of the designated import entry or entries. 
(b) Claims based on estimated duties. 
(1) Drawback may be paid upon liquidation of a claim based on 

estimated duties if one or more of the designated import entries have 
not been liquidated, or the liquidation has not become final (because 
of a protest being filed) (see also § 173.4(c) of this chapter), only if the 
drawback claimant and any other party responsible for the payment 
of liquidated import duties each files a written request for payment of 
each drawback claim, waiving any right to payment or refund under 
other provisions of law, to the extent that the estimated duties on the 
unliquidated import entry are included in the drawback claim for 
which drawback on estimated duties is requested under this para
graph. The drawback claimant must, to the best of its knowledge, 
identify each import entry that has been protested and that is in
cluded in the drawback claim. A drawback entry, once finally liqui
dated on the basis of estimated duties pursuant to paragraph (e)(2), 
will not be adjusted by reason of a subsequent final liquidation of the 
import entry. 

(2) However, if final liquidation of the import entry discloses that 
the total amount of import duty is different from the total estimated 
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duties deposited, except in those cases when drawback is 100% of the 
duty, the party responsible for the payment of liquidated duties, as 
applicable, will: 

(i) Be liable for 1 percent of all increased duties found to be due on 
that portion of merchandise recorded on the drawback entry; or 

(ii) Be entitled to a refund of 1 percent of all excess duties found to 
have been paid as estimated duties on that portion of the merchan
dise recorded on the drawback entry. 

(c) Claims based on voluntary tenders or other payments of 
duties—(1) General. Subject to the requirements in paragraph (c)(2) 
of this section, drawback may be paid upon liquidation of a claim 
based on voluntary tenders of the unpaid amount of lawful ordinary 
customs duties or any other payment of lawful ordinary customs 
duties for an entry, or withdrawal from warehouse, for consumption 
(see § 191.3(a)(1)(iii)), provided that: 

(i) The tender or payment is specifically identified as duty on a 
specifically identified entry, or withdrawal from warehouse, for con
sumption; 

(ii) Liquidation of the specifically identified entry, or withdrawal 
from warehouse, for consumption became final prior to such tender or 
payment; and 

(iii) Liquidation of the drawback entry in which that specifically 
identified import entry, or withdrawal from warehouse, for consump
tion is designated has not become final. 

(2) Written request and waiver. Drawback may be paid on claims 
based on voluntary tenders or other payments of duties under this 
subsection only if the drawback claimant and any other party respon
sible for the payment of the voluntary tenders or other payments of 
duties each files a written request for payment of each drawback 
claim based on such voluntary tenders or other payments of duties, 
waiving any claim to payment or refund under other provisions of 
law, to the extent that the voluntary tenders or other payment of 
duties under this paragraph are included in the drawback claim for 
which drawback on the voluntary tenders or other payment of duties 
is requested under this paragraph. 

(d) Claims based on liquidated duties. Drawback will be based on 
the final liquidated duties paid that have been made final by opera
tion of law (except in the case of the written request for payment of 
drawback on the basis of estimated duties, voluntary tender of duties, 
and other payments of duty, and waiver, provided for in paragraphs 
(b) and (c) of this section). 

(e) Liquidation procedure. (1) General. When the drawback claim 
has been completed by the filing of the entry and other required 
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documents, and exportation (or destruction) of the merchandise or 
articles has been established, CBP will determine drawback due on 
the basis of the complete drawback claim, the applicable general 
manufacturing drawback ruling or specific manufacturing drawback 
ruling, and any other relevant evidence or information. Notice of 
liquidation will be given electronically as provided in §§ 159.9 and 
159.10(c)(3). 

(2) Liquidation by operation of law. (i) Liquidated import entries. A 
drawback claim that satisfies the requirements of paragraph (d) that 
is not liquidated within one year from the date of the drawback claim 
(see § 190.51(e)(1)(i)) will be deemed liquidated for the purposes of the 
drawback claim at the drawback amount asserted by the claimant or 
claim, unless the time for liquidation is extended in accordance with 
§ 159.12 or if liquidation is suspended as required by statute or court 
order. 

(ii) Unliquidated import entries. A drawback claim that satisfies the 
requirements of paragraphs (b) or (c) of this section will be deemed 
liquidated upon the deposit of estimated duties on the unliquidated 
imported merchandise (see § 191.81(b)). 

(iii) Applicability. The provisions of paragraphs (e)(2)(i) of this sec
tion will apply to drawback entries made on or after December 3, 
2004. An entry or claim for drawback filed before December 3, 2004, 
the liquidation of which was not final as of December 3, 2004, will be 
deemed liquidated on the date that is 1 year after December 3, 2004, 
at the drawback amount asserted by the claimant at the time of the 
entry or claim. 

(f) Relative value; multiple products—(1) Distribution. Where two or 
more products result from the manufacture or production of merchan
dise, drawback will be distributed to the several products in accor
dance with their relative values at the time of separation. 

(2) Values. The values to be used in computing the distribution of 
drawback where two or more products result from the manufacture or 
production of merchandise under drawback conditions must be the 
market value (as provided for in the definition of relative value in § 
191.2(u)), unless other values are approved by CBP. 

(g) Payment. CBP will authorize payment of the amount of the 
refund due as drawback to the claimant. 

■ 17. Section 191.103 is revised to read as follows: 

§ 191.103 Additional requirements. 
(a) Manufacturer claims domestic drawback. In the case of medici

nal preparations and flavoring extracts, the claimant must file with 
the drawback entry, a declaration of the manufacturer showing 
whether a claim has been or will be filed by the manufacturer with 
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the Alcohol and Tobacco Tax and Trade Bureau (TTB) for domestic 
drawback on alcohol under §§ 5111, 5112, 5113, and 5114, Internal 
Revenue Code, as amended (26 U.S.C. 5111, 5112, 5113, and 5114). 

(b) Manufacturer does not claim domestic drawback—(1) Submis
sion of statement. If no claim has been or will be filed with TTB for 
domestic drawback on medicinal preparations or flavoring extracts, 
the manufacturer must submit a statement setting forth that fact to 
the Director, National Revenue Center, TTB. 

(2) Contents of the statement. The statement must show the: 
(i) Quantity and description of the exported products; 
(ii) Identity of the alcohol used by serial number of package or tank 

car; 
(iii) Name and registry number of the distilled spirits plant from 

which the alcohol was withdrawn; 
(iv) Date of withdrawal; 
(v) Serial number of the applicable record of tax determination (see 

27 CFR 17.163(a) and 27 CFR 19.626(c)(7); and 
(vi) CBP office where the claim will be filed. 
(3) Verification of the statement. The Director, National Revenue 

Center, TTB, will verify receipt of this statement, forward the original 
of the document to the drawback office designated, and retain the 
copy. 

■ 18. Section 191.104 is revised to read as follows: 

§ 191.104 Alcohol and Tobacco Tax and Trade Bureau (TTB) 
certificates. 

(a) Request. The drawback claimant or manufacturer must request 
the Director, National Revenue Center, TTB, provide the CBP office 
where the drawback claim will be processed with a tax-paid certifi
cate on TTB Form 5100.4 (Certificate of Tax-Paid Alcohol). 

(b) Contents. The request must state the: 
(1) Quantity of alcohol in proof gallons; 
(2) Serial number of each package; 
(3) Amount of tax paid on the alcohol; 
(4) Name, registry number, and location of the distilled spirits 

plant; 
(5) Date of withdrawal; 
(6) Name of the manufacturer using the alcohol in producing the 

exported articles; 
(7) Address of the manufacturer and its manufacturing plant; and 
(8) CBP drawback office where the drawback claim will be pro

cessed. 
(c) Extract of TTB certificate. If a certification of any portion of the 

alcohol described in the TTB Form 5100.4 is required for liquidation 
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of drawback entries processed in another drawback office, the draw
back office, on written application of the person who requested its 
issuance, will transmit a copy of the extract from the certificate for 
use at that drawback office. The drawback office will note that the 
copy of the extract was prepared and transmitted. 

■ 19. Section 191.103 is revised to read as follows: 

§ 191.106 Amount of drawback. 
(a) Claim filed with TTB. If the declaration required by § 191.103 of 

this subpart shows that a claim has been or will be filed with TTB for 
domestic drawback, drawback under § 313(d) of the Act, as amended 
(19 U.S.C. 1313(d)), will be limited to the difference between the 
amount of tax paid and the amount of domestic drawback claimed. 

(b) Claim not filed with TTB. If the declaration and verified state
ment required by § 191.103 show that no claim has been or will be 
filed by the manufacturer with TTB for domestic drawback, the draw
back will be the full amount of the tax on the alcohol used. Drawback 
under this provision may not be granted absent receipt from TTB of 
a copy of TTB Form 5100.4 (Certificate of Tax-Paid Alcohol) indicating 
that taxes have been paid on the exported product for which draw
back is claimed. 

(c) No deduction of 1 percent. No deduction of 1 percent will be made 
in drawback claims under § 313(d) of the Act, as amended (19 U.S.C. 
1313(d)). 

(d) Payment. The drawback due will be paid in accordance with § 
191.81(f). 

■ 20. In § 191.171, add paragraph (d) to read as follows: 

§ 191.171 General; drawback allowance. 
* * * * * 
(d) Federal excise tax. For purposes of drawback of internal revenue 

tax imposed under Chapters 32 and 38 of the Internal Revenue Code 
of 1986, as amended (IRC), drawback granted on the export of sub
stituted merchandise will be limited to the amount of taxes paid (and 
not returned by refund, credit, or drawback) on the substituted mer
chandise. 

KEVIN K. MCALEENAN, 
Commissioner, 

U.S. Customs and Border Protection. 

TIMOTHY E. SKUD, 
Deputy Assistant 

Secretary of the Treasury. 

[Published in the Federal Register, August 02, 2018 (83 FR 37886)] 
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19 CFR PART 177
 

REVOCATION OF ONE RULING LETTER AND
 
REVOCATION OF TREATMENT RELATING TO THE
 
TARIFF CLASSIFICATION OF A KNIFE CARE SET
 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 

ACTION: Notice of revocation of one ruling letter, and of revocation 
of treatment relating to the tariff classification of a knife care set. 

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)), as amended by section 623 of title VI (Customs Modern
ization) of the North American Free Trade Agreement Implementa
tion Act (Pub. L. 103–182, 107 Stat. 2057), this notice advises inter
ested parties that U.S. Customs and Border Protection (CBP) is 
revoking one ruling letter concerning tariff classification of a knife 
care set under the Harmonized Tariff Schedule of the United States 
(HTSUS). Similarly, CBP is revoking any treatment previously ac
corded by CBP to substantially identical transactions. Notice of the 
proposed action was published in the Customs Bulletin, Vol. 52 No. 
19, on May 9, 2018. No comments were received in response to that 
notice. 

EFFECTIVE DATE: This action is effective for merchandise 
entered or withdrawn from warehouse for consumption on or after 
October 15, 2018. 

FOR FURTHER INFORMATION CONTACT: Reema Radwan, 
Chemicals, Petroleum, Metals and Miscellaneous Articles Branch, 
Regulations and Rulings, Office of Trade, at (202) 325–7703. 

SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Current customs law includes two key concepts: informed compli
ance and shared responsibility. Accordingly, the law imposes an obli
gation on CBP to provide the public with information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the public and CBP share responsibil
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and to provide any other 
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information necessary to enable CBP to properly assess duties, collect 
accurate statistics, and determine whether any other applicable legal 
requirement is met. 

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the 
Customs Bulletin, Vol. 52, No. 19, on May 9, 2018, proposing to revoke 
one ruling letter pertaining to the tariff classification of a knife care 
set. Any party who has received an interpretive ruling or decision 
(i.e., a ruling letter, internal advice memorandum or decision, or 
protest review decision) on the merchandise subject to this notice 
should have advised CBP during the comment period. 

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any 
treatment previously accorded by CBP to substantially identical 
transactions. Any person involved in substantially identical transac
tions should have advised CBP during the comment period. An im
porter’s failure to advise CBP of substantially identical transactions 
or of a specific ruling not identified in this notice may raise issues of 
reasonable care on the part of the importer or its agents for impor
tations of merchandise subsequent to the effective date of this notice. 

In New York Ruling Letter (“NY”) N245711, dated September 25, 
2013, CBP classified a knife care set in heading 7116, HTSUS, spe
cifically in subheading 7116.20.40, HTSUS, which provides for “ar
ticles of natural or cultured pearls, precious or semiprecious stones 
(natural, synthetic or reconstructed).” CBP has reviewed NY 
N245711 and has determined the ruling letter to be in error. It is now 
CBP’s position that the knife care set is properly classified, in heading 
6815, HTSUS, specifically in subheading 6815.99.20, HTSUS, which 
provides for “articles of stone or of other mineral substances (includ
ing carbon fibers, articles of fibers and articles of peat), not elsewhere 
specified or included.” 

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is revoking NY N245711 
and revoking or modifying any other ruling not specifically identified 
to reflect the analysis contained in Headquarters Ruling Letter 
(“HQ”) H293248, set forth as an attachment to this notice. Addition
ally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any treat
ment previously accorded by CBP to substantially identical transac
tions. 

In accordance with 19 U.S.C. § 1625(c), this ruling will become 
effective 60 days after publication in the Customs Bulletin. 

http:6815.99.20
http:7116.20.40
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Dated: June 14, 2018 

ALLYSON MATTANAH 

for 

MYLES B. HARMON, 
Director 

Commercial and Trade Facilitation Division 

Attachment 
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HQ H293248 
June 14, 2018 

OT:RR:CTF:CPMM H293248 RGR 
CATEGORY: Classification 

TARIFF NO.: 6815.99.20 
LISA WHILES 

NW REGIONAL MANAGER 

JAMES J. BOYLE & CO. 
7505 NE AMBASSADOR PLACE, SUITE B 
PORTLAND, OR 97220 

RE:	 Revocation of NY N245711; Tariff classification of a knife care kit from 
China 

DEAR MS. WHILES: 
This letter is in reference to one ruling letter issued by U.S. Customs and 

Border Protection (“CBP”) concerning the classification under the Harmo
nized Tariff Schedule of the United States (“HTSUS”) of a knife care kit from 
China. Specifically, in New York Ruling Letter (“NY”) N245711, dated Sep
tember 25, 2013, CBP classified a knife care kit in heading 7116.20.4000, 
HTSUS, where an Uchiko talc powder ball and micro polishing cloths im
parted the essential character of the kit. Because the classification of the 
Uchiko talc powder ball in heading 7116, HTSUS, was last in numerical order 
pursuant to General Rule of Interpretation (“GRI”) 3(c), the entire kit was 
classified in that heading. We have reviewed NY N245711 and found it to be 
in error. For the reasons set forth below, we are revoking NY N245711. 

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the Customs 
Bulletin, Volume 52, No. 19 on May 9, 2018, proposing to revoke NY N245711, 
and any treatment accorded to substantially similar transactions. No com
ments were received in response to this notice. 

FACTS: 

In NY N245711, CBP described the merchandise as follows: 
The sample identifies the merchandise as the Shun Cutlery, 
87171–04168, Knife Care Kit. The knife care kit consists of three black 
micro polishing cloths made from cotton, one Uchiko talc powder ball, one 
2-ounce bottle of food grade oil; five polishing sticks (buffing wands), and 
one wooden storage box. Each polishing stick is composed of three differ
ent grits: grey for fine, red for medium and white for coarse. User instruc
tions are included within the kit. 

User instructions indicate that the knife care kit is used for removing 
tarnish and discolorations, or in egregious situations for the removing of 
surface rust; it is expected with proper care of the knives that rust will 
never occur. Use of the polishing cloth and talc will enable the purchaser 
to retain a blade’s mirror finish. 

ISSUE: 

Whether the knife care kit is classifiable under heading 7116, HTSUS, as 
“articles of natural or cultured pearls, precious or semiprecious stones (natu
ral, synthetic or reconstructed),” under heading 6802, HTSUS, as “worked 

http:6815.99.20
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monumental or building stone (except slate) and articles thereof, other than 
goods of heading 6801,” or under heading 6815, HTSUS, as “articles of stone 
or of other mineral substances (including carbon fibers, articles of carbon 
fibers and articles of peat), not elsewhere specified or included.” 

LAW AND ANALYSIS: 

The classification of merchandise under the HTSUS is governed by the 
General Rules of Interpretation (“GRI”). GRI 1 provides, in part, that “for 
legal purposes, classification shall be determined according to terms of the 
headings and any relative section or chapter notes....” In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings and 
legal notes do not otherwise require, the remaining GRIs may then be applied 
in order. 

GRI 3 provides as follows: 
When, by application of rule 2(b) or for any other reason, good are, prima 
facie, classifiable under two or more headings, classification shall be 
effected as follows: 

(a) The heading which provides the most specific description shall be 
preferred to headings providing a more general description. However, 
when two or more headings each refer to part only of the materials or 
substances contained in mixed or composite goods or to part only of the 
items in a set put up for retail sale, those headings are to be regarded as 
equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 

(b) Mixtures, composite goods consisting of different materials or made up 
of different components, and goods put up in sets for retail sale, which 
cannot be classified by reference to 3(a), shall be classified as if they 
consisted of the material or component which gives them their essential 
character, insofar as this criterion is applicable. 

(c) When goods cannot be classified by reference to 3(a) or 3(b), they shall 
be classified under the heading which occurs last in numerical order 
among those which equally merit consideration. 

The 2018 HTSUS provisions under consideration are as follows: 

6802 Worked monumental or building stone (except slate) and articles 
thereof, other than goods of heading 6801; mosaic cubes and the 
like, of natural stone (including slate), whether or not on a back
ing; artificially colored granules, chippings and powder, of natu
ral stone (including slate): 

* * * 

6815 Articles of stone or of other mineral substances (including carbon 
fibers, articles of carbon fibers and articles of peat), not else
where specified or included: 

* * * 

7116 Articles of natural or cultured pearls, precious or semiprecious 
stones (natural, synthetic or reconstructed): 

* * * 

Pursuant to Note 1 of Chapter 71, HTSUS, all articles consisting wholly or 
partly of semiprecious stones (natural, synthetic or reconstructed) are to be 
classified in Chapter 71. Pursuant to Note 1(d) of Chapter 68, HTSUS, 
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Chapter 68 does not cover articles of Chapter 71, HTSUS. Therefore, if 
articles of talc are provided for in heading 7116, or in any other heading of 
Chapter 71, they cannot be classified in heading 6802, HTSUS. 

According to Note 2 of Chapter 68, “‘worked monumental or building stone’ 
applies not only to the varieties of stone referred to in heading 2515 or 2516, 
but also to all other natural stone (for example, quartzite, flint, dolomite and 
steatite) similarly worked” (emphasis added). 

In understanding the language of the HTSUS, the Explanatory Notes 
(“ENs”) of the Harmonized Commodity Description and Coding System may 
be utilized. The ENs, although not dispositive or legally binding, provide a 
commentary on the scope of each heading, and are generally indicative of the 
proper interpretation of the Harmonized System at the international level. 
See T.D. 89–90, 54 Fed. Reg. 35127 (Aug. 23, 1989). 

The ENs to heading 6802 state, in relevant part, that heading 6802 “covers 
stone which has been further processed than mere shaping into blocks, sheets 
or slabs by splitting, roughly cutting or squaring, or squaring by sawing 
(square or rectangular faces).” The EN to heading 6802 also states that the 
heading covers: 

(b) Stone of any shape (including, blocks, slabs or sheets) whether or not 
in the form of finished articles. . .dressed with the pick, bushing hammer, 
or chisel, etc., furrowed with the drag-comb, etc., planed, sand dressed, 
ground, polished, chamfered, moulded, turned, ornamental, carved, etc. 

The heading therefore includes not only construction stone (including 
facing slabs) worked as above, but also articles such as steps, cornices, 
pediments, balustrades, corbels and supports; door or window frames and 
lintels; thresholds; mantelpieces; window sills; doorsteps; tombstones; 
boundary stones and milestones, bollards; panoramic indicators (enam
elled or not); guard posts and fenders; sinks, troughs, fountain basins; 
balls for crushing mills; flower pots; columns, bases and capitals for 
columns; statues, statuettes, pedestals; high or low reliefs; crosses; fig
ures of animals; bowls, vases, cups; cachou boxes; writing-sets; ashtrays; 
paper weights; artificial fruit and foliage, etc.. . .other ornamental goods 
essentially of stone are, in general, classified in this heading. 

The EN to heading 71.03 states, in pertinent part, that the heading for 
precious and semi-precious stones excludes “Steatite (unworked, heading 
25.26; worked, heading 68.02). Steatite is a compact form of talc.1 Accord
ingly, the EN to heading 71.03 also excludes articles of talc. 

The EN to heading 71.16 states, in pertinent part, the following: 
This heading covers all articles (other than those excluded by Notes 2 
(B) and 3 to this Chapter), wholly of natural or cultured pearls, precious 
or semi-precious stones, or consisting partly of natural or cultured pearls 
or precious or semi-precious stones, but not containing precious metals or 
metals clad with precious metal (except as minor constituents) (see Note 
2 (B) to this Chapter). 

Talc is a mineral rich in hydrous magnesium silicate.2 Talc can be crushed 
into a powder known as “talcum powder” that has the ability to absorb 
moisture, absorb oils, absorb odor, serve as a lubricant, and produce an 

1 https://www.britannica.com/science/steatite (last visited on January 16, 2018). 
2 See EN to heading 25.26. 

https://www.britannica.com/science/steatite
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astringent effect with human skin.3 These properties make talcum powder an 
important ingredient in everyday products such as baby powder, foot pow
ders, first aid powders, and a variety of cosmetics.4 Talc’s unique properties 
also make it an important ingredient for making ceramics, paint, paper, 
roofing materials, plastics, rubber, insecticides, and many other products.5 

Prior to March 2012, the Annex to the ENs to Chapter 71 listed talc as a 
precious or semiprecious stone. Noting the discrepancy with the EN to head
ing 71.03 excluding steatite (a form of talc) from the heading as a semi
precious stone in favor of heading 68.02 in accordance with Note 2 to Chapter 
68, the Harmonized System Committee (“HSC”) deleted the term “talc” from 
the Annex to the ENs to Chapter 71 identifying precious or semiprecious 
stone. Accordingly, articles of talc are not specifically included in chapter 71 
under Note 1(d) to that chapter. 

The Uchiko talc powder ball that imparts the essential character of the 
knife care set in NY N245711 is used for cleaning and polishing knife blades. 
It is unlike the exemplars of soapstone or talc articles in the EN to heading 
68.02, as it is not an article of soapstone or talc that is similarly worked as 
worked monumental or building stone pursuant to Note 2 of Chapter 68. Nor 
is there any indication that the talc is artificially colored powder. Instead, the 
Uchiko talc powder ball in NY N245711 contains talcum powder. As an article 
of talcum powder, it is classified in heading 6815, HTSUS, which provides for 
“[a]rticles of stone or of other mineral substances (including carbon fibers, 
articles of carbon fibers and articles of peat), not elsewhere specific or in
cluded.” 

In NY N245711, we determined that the polishing cloths and the Uchiko 
talc powder ball both impart the essential character of the knife care set. 
Pursuant to GRI 3(c), the talc powder ball is last in numerical order compared 
to the polishing cloths, and the entire knife care set is classified in heading 
6815, HTSUS. 

HOLDING: 

Pursuant to GRIs 1 and 6, the Uchiko talc powder ball and knife care set 
in NY N245711 is classified in heading 6815, HTSUS, specifically in subhead
ing 6815.99.20, HTSUS, which provides for “[a]rticles of stone or of other 
mineral substances (including carbon fibers, articles of carbon fibers and 
articles of peat), not elsewhere specific or included: Other articles: Other: 
Talc, steatite and soapstone, cut or sawed, or in blanks, crayons, cubes, disks 
or other forms.” The 2018 column one, general rate of duty is FREE. 

EFFECT ON OTHER RULINGS: 

NY N245711, dated September 25, 2013, is REVOKED. 
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60 

days after its publication in the Customs Bulletin. 

3 https://geology.com/minerals/talc.shtml (last visited on January 8, 2018).
 
4 Id.
 
5 Id.
 

https://geology.com/minerals/talc.shtml
http:6815.99.20
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Sincerely, 

ALLYSON MATTANAH 

for 

MYLES B. HARMON, 
Director 

Commercial and Trade Facilitation Division 

◆ 

PROPOSED MODIFICATION OF ONE RULING LETTER
 
AND PROPOSED REVOCATION OF TREATMENT
 
RELATING TO THE TARIFF CLASSIFICATION OF
 

CERTAIN KNIT STRETCH BRIEFS AS ARTICLES FOR THE
 
HANDICAPPED
 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 

ACTION: Notice of proposed modification of one ruling letter and 
revocation of treatment relating to the tariff classification of certain 
knit stretch briefs. 

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of title VI (Customs Modern
ization) of the North American Free Trade Agreement Implementa
tion Act (Pub. L. 103–182, 107 Stat. 2057), this notice advises inter
ested parties that U.S. Customs and Border Protection (CBP) intends 
to modify one ruling letter concerning the tariff classification of cer
tain knit stretch briefs under the Harmonized Tariff Schedule of the 
United States (HTSUS). Similarly, CBP intends to revoke any treat
ment previously accorded by CBP to substantially identical transac
tions. Comments on the correctness of the proposed actions are in
vited. 

DATE: Comments must be received on or before September 14, 
2018. 

ADDRESS: Written comments are to be addressed to the U.S. 
Customs and Border Protection, Office of Trade, Regulations and 
Rulings, Attention: Trade and Commercial Regulations Branch, 90 
K St., NE, 10th Floor, Washington, DC 20229–1177. Submitted 
comments may be inspected at the address stated above during 
regular business hours. Arrangements to inspect submitted 
comments should be made in advance by calling Mr. Joseph Clark 
at (202) 325–0118. 

FOR FURTHER INFORMATION CONTACT: Cynthia Reese, 
Valuation and Special Programs Branch, Regulations and Rulings, 
Office of Trade, at (202) 325–0046. 
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SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103–182, 107 Stat. 2057) (“Title VI”), became effective. Title VI 
amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con
cepts are premised on the idea that in order to maximize voluntary 
compliance with customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 

Accordingly, the law imposes a greater obligation on CBP to provide 
the public with improved information concerning the trade commu
nity’s responsibilities and rights under the customs and related laws. 
In addition, both the public and CBP share responsibility in carrying 
out import requirements. For example, under section 484 of the Tariff 
Act of 1930, as amended (19 U.S.C. § 1484), the importer of record is 
responsible for using reasonable care to enter, classify and value 
imported merchandise, and to provide any other information neces
sary to enable CBP to properly assess duties, collect accurate statis
tics, and determine whether any other applicable legal requirement is 
met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP is proposing to modify one ruling letter 
pertaining to the tariff classification of certain knit stretch briefs as 
articles for the handicapped. Although in this notice, CBP is specifi
cally referring to New York Ruling Letter (NY) NY A89600, dated 
December 9, 1996 (Attachment A), this notice covers any rulings on 
this merchandise which may exist, but have not been specifically 
identified. CBP has undertaken reasonable efforts to search existing 
databases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., a ruling letter, internal advice memorandum 
or decision, or protest review decision) on the merchandise subject to 
this notice should advise CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(2)), as amended by section 623 of Title VI, CBP is proposing 
to revoke any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should advise CBP during this notice period. An import
er’s failure to advise CBP of substantially identical transactions or of 
a specific ruling not identified in this notice may raise issues of 
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reasonable care on the part of the importer or its agents for impor
tations of merchandise subsequent to the effective date of the final 
decision on this notice. 

In NY A89600, CBP classified the knit stretch briefs at issue in 
subheading 9817.00.96, HTSUS, which provides for, among other 
things, articles specially designed or adapted for the use or benefit of 
physically or mentally handicapped persons, other than articles for 
the blind. CBP has reviewed NY A89600 and has determined the 
ruling letter to be in error. It is CBP’s position that the knit stretch 
briefs are not classifiable as articles for the handicapped. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is proposing to modify NY 
A89600, and modify or revoke any other ruling not specifically iden
tified, to reflect the analysis contained in proposed Headquarters 
Ruling Letter (“HQ”) H297341, set forth as Attachment “B” to this 
notice. Additionally, pursuant to 19 U.S.C. §1625(c)(2), CBP is pro
posing to revoke any treatment previously accorded by CBP to sub
stantially identical transactions. 

Before taking this action, consideration will be given to any written 
comments timely received. 

Dated: June 19, 2018 

MYLES B. HARMON, 
Director 

Commercial and Trade Facilitation Division 

Attachments 

http:9817.00.96
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ATTACHMENT A 

NY A89600 
December 9, 1996 

CLA-2–61:RR:NC:WA:354 A89600 
CATEGORY: Classification 

TARIFF NO.: 6108.22.9020; 6108.22.9030; 
9817.00.96 

MR. E. THOMAS WATSON 

PARKER, POE, ADAMS & BERNSTEIN 

2500 CHARLOTTE PLAZA 

CHARLOTTE, NORTH CAROLINA 28244 

RE: The tariff classification of medical stretch briefs from Germany. 

DEAR MR. WATSON: 
In your letter dated November 13, 1996, filed on behalf of MB Products 

Ltd., you requested a classification ruling. 
You have submitted photographs and literature on five styles of medical 

stretch briefs. The product style numbers are self-contour/product no. 90, 
standard/product no. 32, classic/product no. 31, and premium/products no. 63 
and 67. The briefs are constructed of a knitted mesh composed of approxi
mately 90% polyester and 10% lycra spandex with elasticized waist and leg 
openings. 

As per your submission, the principal application of these products is to 
hold disposable and reusable absorbent pads for use by adults and children 
afflicted with permanent or chronic incontinence problems. You have also 
indicated that the briefs are designed and promoted to be washed and reused. 

The applicable subheading for the briefs sized for adults will be 
6108.22.9020, Harmonized Tariff Schedule of the United States (HTS), which 
provides for Women’s or girls slips, petticoats, briefs, panties . . . , knitted or 
crocheted: briefs and panties: of man-made fibers: other . . . women’s. The 
duty rate will be 16.5 percent ad valorem. 

The applicable subheading for the briefs sized for children will be 
6108.22.9030, Harmonized Tariff Schedule of the United States (HTS), which 
provides for Women’s or girls slips, petticoats, briefs, panties . . . , knitted or 
crocheted: briefs and panties: of man-made fibers: other . . . girls’. The duty 
rate will be 16.5 percent ad valorem. 

The medical stretch briefs described above are eligible for duty free treat
ment under the provision for articles specially designed or adapted for use or 
benefit of the blind or other physically or mentally handicapped persons . . . 
other, in subheading 9817.00.96, HTS. All applicable requirements must be 
met including the filing of Form ITA-362P. 

This ruling is being issued under the provisions of Part 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be 
provided with the entry documents filed at the time this merchandise is 
imported. If you have any questions regarding the ruling, contact National 
Import Specialist Brian Burtnik at 212–466–5880. 

Sincerely, 

ROGER J. SILVESTRI 

Director 
National Commodity Specialist Division 

http:9817.00.96
http:9817.00.96
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ATTACHMENT B 
HQ H297341 
OT:RR:CTF:VS H297341 CMR 

CATEGORY: Classification 
TARIFF NO.: 6108.22.9020; 6108.22.9030 

PARKER, POE, ADAMS & BERNSTEIN 

2500 CHARLOTTE PLAZA 

CHARLOTTE, NORTH CAROLINA 28211 

RE: Modification of New York Ruling Letter A89600, dated December 9, 
1996; classification of medical stretch briefs; not articles for the 
handicapped 

DEAR SIR/MADAM: 
On December 9, 1996, the U.S. Customs Service (now, U.S. Customs and 

Border Protection) issued New York Ruling Letter (NY) A89600 to your firm 
in response to a ruling request submitted on behalf of your client, MB 
Products Ltd. The ruling letter addressed the classification of certain gar
ments described as medical stretch briefs under subheading 6108.22.90, of 
the Harmonized Tariff Schedule of the United States (HTSUS). The ruling 
also addressed the eligibility of these garments for classification in subhead
ing 9817.00.96, HTSUS. This provision allows for duty-free entry of merchan
dise which qualify as articles specially designed or adapted for use or benefit 
of the blind or other physically or mentally handicapped individuals, other 
than articles for the blind. 

This office has reviewed NY A89600 and determined that it erred with 
regard to the determination of eligibility for these garments under subhead
ing 9817.00.96, HTSUS. Therefore, we are modifying NY A89600 with regard 
to that determination. The portion of the decision classifying the medical 
stretch briefs under subheading 6108.22.90, HTSUS, remains unchanged. 

FACTS: 

NY A89600 describes the garments at issue, consisting of five styles of 
briefs and described as medical stretch briefs, as “constructed of a knitted 
mesh composed of approximately 90% polyester and 10% lycra spandex with 
elasticized waist and leg openings.” The products style numbers are: self-
contour/product no. 90, standard/product no. 32, classic/product no 31 and 
premium/products no. 63 and 67. The ruling indicates that the submission 
stated “the principal application of these products is to hold disposable and 
reusable absorbent pads for use by adults and children afflicted with perma
nent or chronic incontinence problems.” Further, it is indicated that the briefs 
are designed and promoted to be washed and reused. 

NY A89600 classified the adult briefs in subheading 6108.22.9020, HTSUS, 
which provides for, among other things, women’s knitted or crocheted, briefs, 
panties, and similar articles. The children’s briefs were classified in subhead
ing 6108.22.9030, HTSUS, which provides for, among other things, girls’ 
knitted or crocheted, briefs, panties, and similar articles. The 2018 duty rate 
for these provisions is 15.6% ad valorem. In addition, the ruling found that 
the subject briefs and panties were eligible for classification in subheading 
9817.00.96, HTSUS, which provides for, among other things, articles spe
cially designed or adapted for the use or benefit of physically or mentally 
handicapped persons, other than articles for the blind. Articles classified in 
subheading 9817.00.96, HTSUS, are not subject to duty. 

http:9817.00.96
http:9817.00.96
http:6108.22.90
http:9817.00.96
http:9817.00.96
http:6108.22.90
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ISSUE: 

Whether the stretch briefs described above are eligible for duty-free treat
ment under subheading 9817.00.96, HTSUS, as articles specially designed or 
adapted for the handicapped. 

LAW AND ANALYSIS: 

The Nairobi Protocol to the Agreement on the Importation of Educational, 
Scientific, and Cultural Materials Act of 1982, established the duty-free 
treatment for certain articles for the handicapped. Presidential Proclamation 
5978 and Section 1121 of the Omnibus Trade and Competitiveness Act of 
1988, provided for the implementation of the Nairobi Protocol into subhead
ings 9817.00.92, 9817.00.94, and 9817.00.96, HTSUS. These tariff provisions 
specifically provide for articles specially designed or adapted for the use or 
benefit of the blind or other physically or mentally handicapped persons and 
are duty-free. By Presidential Proclamation 6821 of September 12, 1995, 60 
Federal Register 47663 (published on September 13, 1995), the superior text 
preceding subheading 9817.00.92, HTSUS, (and applicable to subheadings 
9817.00.92, 9817.00.94, and 9817.00.96, HTSUS) was modified to include 
parts and accessories for the articles of the subheading. Subheading 
9817.00.96, HTSUS, provides for: 

Articles specially designed or adapted for the use or benefit of the blind or 
other physically or mentally handicapped persons; parts and accessories 
(except parts and accessories of braces and artificial limb prosthetics) that 
are specially designed or adapted for use in the foregoing articles: 

* * * 
Other 

U.S. Note 4, Subchapter XVII, Chapter 98, applies when classification of 
merchandise within subheading 9817.00.96, HTSUS, is under consideration. 
U.S. Note 4 provides: 

(a)	 For purposes of subheadings 9817.00.92, 9817.00.94 and 9817.00.96, 
the term “blind or other physically or mentally handicapped persons” 
includes any person suffering from a permanent or chronic physical 
or mental impairment which substantially limits one or more major 
life activities, such as caring for one’s self, performing manual tasks, 
walking, seeing, hearing, speaking, breathing, learning, or working. 

(b)	 Subheadings 9817.00.92, 9817.00.94 and 9817.00.96 do not cover – 
(i)	 articles for acute or transient disability; 
(ii)	 spectacles, dentures, and cosmetic articles for individuals not 

substantially disabled; 
(iii) therapeutic and diagnostic articles; or 
(iv) medicine or drugs. 

CBP has previously held that a person suffering from permanent or chronic 
incontinence is “physically handicapped” as that term is defined in U.S. Note 
4(a), subchapter XVII, Chapter 98, HTSUS. See Headquarters Ruling Letter 
(“HQ”) HQ W562506, dated October 28, 2002; HQ 560278, dated October 7, 
1997; HQ 960056, dated January 30, 1997; and HQ 558958, dated March 25, 
1996. In several rulings, CBP noted an article published as a National 
Institutes of Health Consensus Development Conference Statement, Vol. 7, 
#5, October 3–5, 1988, by the U.S. Government Printing Office stating that 

http:9817.00.96
http:9817.00.94
http:9817.00.92
http:9817.00.96
http:9817.00.94
http:9817.00.92
http:9817.00.96
http:9817.00.96
http:9817.00.96
http:9817.00.94
http:9817.00.92
http:9817.00.92
http:9817.00.96
http:9817.00.94
http:9817.00.92
http:9817.00.96
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“urinary incontinence, the involuntary loss of urine so severe as to have social 
and/or hygienic consequences, is a major clinical problem and a significant 
cause of disability and dependency.” See HQ 085094, dated May 10, 1990; HQ 
085092, dated May 10, 1990; HQ 085798, dated April 18, 1990; and HQ 
085691, dated April 18, 1990. 

The language of subheading 9817.00.96, HTSUS, states that the provision 
provides for “articles specially designed or adapted” for the use or benefit of 
the physically handicapped. Critical to classification within this provision is 
whether an article is specially designed or adapted for the use of the physi
cally or mentally handicapped. The design and construction of an article may 
be indicative of whether is it specially designed or adapted for the use or 
benefit of the handicapped. 

The 97th Congress passed Pub. L. 97–446, §§ 161, 96 Stat. 2329 (1983) to 
ratify the Nairobi Protocol in the United States leading to the creation of 
subheading 9817.00.96, HTSUS. See Pub. L. 97–446, § 165, 96 Stat. 2347, 
creating item 870.60, the predecessor provision under the Tariff Schedules of 
the United States. The Senate stated in its Report that one of the goals of this 
law was to benefit the handicapped and show U.S. support for the rights of 
the handicapped. The Senate stated, in relevant part: 

By providing for duty-free treatment of articles specially adapted for 
the blind or other physically or mentally handicapped persons, the com
mittee does not intend that an insignificant adaptation would result in 
duty-free treatment for an entire relatively expensive article. Otherwise, 
the special tariff category will create incentives for commercially moti
vated tariff-avoidance schemes and pre-import and post-entry manipula
tion. Rather, the committee intends that, in order for an entire modified 
article to be accorded duty-free treatment, the modification or adaptation 
must be significant, so as clearly to render the article for use by handi
capped persons. 

S. Rep. No. 97 564, 97th Cong. 2nd Sess. (1982). The Senate was concerned 
that persons would misuse this tariff provision to avoid paying duties on 
expensive products. 

CBP finds that the stretch briefs at issue are not specially designed ar
ticles. CBP examines merchandise in its condition as imported. See Head
quarters Ruling Letter (HQ) H185799, dated April 11, 2013; and, HQ 
H068277, dated December 30, 2010. In their condition as imported, the 
stretch briefs have no apparent design features that dedicate them for the use 
or benefit of the permanent or chronically handicapped. Features such as the 
use of elastic/spandex yarns and bands in the knit fabric are insufficient to 
distinguish these garments as dedicated for a particular use. The use of such 
yarns in fabric used in the production of underwear is quite common. In 
addition, virtually identical pants are marketed for and used by women after 
childbirth. Hospitals provide the pants to women postpartum as they are 
made of comfortable, lightweight, stretchable, breathable knit fabric. Such 
pants are marketed as great for holding incontinence pads, post-surgery 
dressings, or postpartum maternity pads.1 While we refer to advertisements 
for articles substantially similar, if not nearly identical, to the merchandise at 

1 See www.vitalitymedical.com/medibrief-seamless-knit.html; www.amazon.com/Boston
Medical-Nylon-Brief-Disposable/dp/B00F9XGU8E; and, https://www.amazon.com/ 
Womens-Seamless-Postpartum-Maternity-Underwear/dp/B016QO93NI. 

http:https://www.amazon.com
www.amazon.com/Boston
www.vitalitymedical.com/medibrief-seamless-knit.html
http:9817.00.96
http:9817.00.96
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issue, we find such goods advertised for multiple uses, as reusable and 
disposable, and for conditions that may be acute or transient. Although the 
determining factor is whether the articles are specially designed or adapted 
for the use or benefit of handicapped individuals, a consideration of the use of 
the merchandise and of merchandise of the same class or kind is enlightening 
as to whether the merchandise has been specially designed or adapted. 

Headquarters Ruling Letter (HQ) 557529, dated March 8, 1994, and HQ 
560278, dated October 7, 1997, dealt with incontinence products and stated 
“the design features of the product which render it suitable for individuals 
with chronic or permanent incontinence govern entitlement to duty free 
status under HTSUS subheading 9817.00.96; regardless of the fact that the 
item could be used postpartum.” The articles at issue in HQ 560278 were 
adult pull-on pants which were constructed with waterproof vinyl or rubber 
fabric, tighter than normal waist and leg bindings and the absence of side or 
crotch seams. HQ 560278 cited to Treasury Decision 92–77 (26 Cust. Bull. 1, 
August 26, 1992), wherein CBP stated, with regard to an article’s eligibility 
for duty-free treatment under the provisions of the Nairobi Protocol: 

A primary factor to be considered concerns the physical properties of the 
article itself, i.e., whether the article is easily distinguishable, by proper
ties of the design and the corresponding use specific to this unique design 
from articles useful to non-handicapped individuals. If an article is solely 
dedicated to use by the handicapped, e.g., pacemakers or hearing aids, 
then this is conclusive evidence that the articles are “specially designed or 
adapted” for the handicapped for purposes of the Nairobi Protocol. 

The article at issue in HQ 557529 was an institutional adult diaper which 
featured a water-resistant elasticized “channel” system formed by either 
porous polyester or cotton fabric stitched over the center of the diaper. The 
patent-pending channel was stated to serve as a temporary container for 
moisture not yet absorbed by the disposal pad, secured by the channel, or as 
a final barrier against leaks if the pad filled to capacity. Based upon the 
design of the diaper and the channel system to prevent leakage, and the 
design and construction of the adult pull-on pants in HQ 560278, CBP found 
these articles qualified for duty-free treatment under subheading 9817.00.96, 
HTSUS, as articles specially designed or adapted for the use or benefit of the 
handicapped. Each of these rulings contained a statement that the fact that 
the article could be used for postpartum or post-operative therapy did not 
disqualify the article from classification in subheading 9817.00.96, HTSUS. 
However, each of these articles contained design features or construction 
elements which distinguished them as articles designed to be used for incon
tinence, i.e., the waterproof outer fabrics to prevent leakage in the adult 
pull-on pants, and the channel system to prevent leakage in the adult diaper. 
Use of the articles by women postpartum did not take away from their 
principal use for incontinence care. 

Unlike the articles in HQ 560278 or HQ 557529, the stretch briefs at issue 
exhibit no special design or construction elements which distinguish these 
garments for use, principally or primarily, by individuals suffering from 
permanent or chronic incontinence. As noted above, virtually identical gar
ments are marketed for postpartum and post-surgery use. In HQ 085978, 
dated March 7, 1990, CBP considered the classification of medical stretch 
briefs constructed of 91% polyester/9% elastomeric knit fabric. The briefs 
were to be worn, as in this case, with disposable incontinence pads. The briefs 

http:9817.00.96
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were designed to help keep the pad in place and were intended for limited 
repetitive use. In that decision, we stated that no evidence had been submit
ted that the briefs were principally used by individuals with permanent or 
chronic incontinence, as opposed to individuals suffering from acute or tran
sient incontinence. We noted that the briefs were advertised for use with 
incontinence pads or with feminine care pads. 

The briefs in HQ 085978 differed from the stretch briefs at issue here in 
that washing the briefs was not recommended. However, although the briefs 
at issue here are promoted as washable and reusable, these stretch briefs are 
substantially similar, if not identical, to pants marketed as washable or 
disposable, and marketed for use with incontinence pads, feminine pads, or 
wound dressings. The multiple uses for which the stretch briefs at issue may 
be utilized, and the lack of any special design or adaptation which indicates 
the stretch briefs are principally for the use of handicapped individuals 
precludes these stretch briefs from classification in subheading 9817.00.96, 
HTSUS. 

HOLDING: 

The stretch briefs at issue, self-contour/product no. 90, standard/product 
no. 32, classic/product no 31 and premium/products no. 63 and 67, are not 
eligible for duty-free treatment under subheading 9817.00.96, HTSUS, as 
articles specially designed or adapted for the handicapped. 

NY A89600 is hereby modified. 
Sincerely, 

MYLES B. HARMON, 
Director 

Commercial and Trade Facilitation Division 

◆ 

REVOCATION OF ONE RULING LETTER AND
 
REVOCATION OF TREATMENT RELATING TO THE
 

TARIFF CLASSIFICATION OF HOT MAX SOAPSTONE
 
HOLDER
 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 

ACTION: Notice of revocation of one ruling letter, and of revocation 
of treatment relating to the tariff classification of a hot max soapstone 
holder. 

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§ 1625(c)), as amended by section 623 of title VI (Customs Modern
ization) of the North American Free Trade Agreement Implementa
tion Act (Pub. L. 103–182, 107 Stat. 2057), this notice advises inter
ested parties that U.S. Customs and Border Protection (CBP) is 
revoking one ruling letter concerning tariff classification of a hot max 
soapstone holder under the Harmonized Tariff Schedule of the United 

http:9817.00.96
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States (HTSUS). Similarly, CBP is revoking any treatment previously 
accorded by CBP to substantially identical transactions. Notice of the 
proposed action was published in the Customs Bulletin, Vol. 52, No. 
18, on May 2, 2018. No comments were received in response to that 
notice. 

EFFECTIVE DATE: This action is effective for merchandise 
entered or withdrawn from warehouse for consumption on or after 
October 15, 2018. 

FOR FURTHER INFORMATION CONTACT: Reema Radwan, 
Chemicals, Petroleum, Metals and Miscellaneous Articles Branch, 
Regulations and Rulings, Office of Trade, at (202) 325–7703. 

SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Current customs law includes two key concepts: informed compli
ance and shared responsibility. Accordingly, the law imposes an obli
gation on CBP to provide the public with information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the public and CBP share responsibil
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and to provide any other 
information necessary to enable CBP to properly assess duties, collect 
accurate statistics, and determine whether any other applicable legal 
requirement is met. 

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the 
Customs Bulletin, Vol. 52, No. 18, on May 2, 2018, proposing to revoke 
one ruling letter pertaining to the tariff classification of a hot max 
soapstone holder. Any party who has received an interpretive ruling 
or decision (i.e., a ruling letter, internal advice memorandum or 
decision, or protest review decision) on the merchandise subject to 
this notice should have advised CBP during the comment period. 

Similarly, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any 
treatment previously accorded by CBP to substantially identical 
transactions. Any person involved in substantially identical transac
tions should have advised CBP during the comment period. An im
porter’s failure to advise CBP of substantially identical transactions 
or of a specific ruling not identified in this notice may raise issues of 
reasonable care on the part of the importer or its agents for impor
tations of merchandise subsequent to the effective date of this notice. 
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In New York Ruling Letter (“NY”) N239783, dated April 10, 2013, 
CBP classified a hot max soapstone holder in heading 7116, HTSUS, 
specifically in subheading 7116.20.40, HTSUS, which provides for 
“articles of natural or cultured pearls, precious or semiprecious 
stones (natural, synthetic or reconstructed).” CBP has reviewed NY 
N239783 and has determined the ruling letter to be in error. It is now 
CBP’s position that the hot max soapstone holder is properly classi
fied, in heading 9017, HTSUS, specifically in subheading 
9017.20.8080, HTSUSA (Annotated), which provides for “drawing, 
marking-out or mathematical calculating instruments (for example, 
drafting machines, pantographs, protractors, drawing sets, slide 
rules, disc calculators); instruments for measuring length, for use in 
the hand (for example, measuring rods and tapes, micrometers, cali
pers), not specified or included elsewhere in this chapter; parts and 
accessories thereof: Other drawing, marking-out or mathematical 
calculating instruments: Other: Other.” 

Pursuant to 19 U.S.C. § 1625(c)(1), CBP is revoking NY N239783 
and revoking or modifying any other ruling not specifically identified 
to reflect the analysis contained in Headquarters Ruling Letter 
(“HQ”) H293247, set forth as an attachment to this notice. Addition
ally, pursuant to 19 U.S.C. § 1625(c)(2), CBP is revoking any treat
ment previously accorded by CBP to substantially identical transac
tions. 

In accordance with 19 U.S.C. § 1625(c), this ruling will become 
effective 60 days after publication in the Customs Bulletin. 

Dated: June 14, 2018 

ALLYSON MATTANAH 

for 

MYLES B. HARMON, 
Director 

Commercial and Trade Facilitation Division 

Attachment 

http:7116.20.40
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HQ H293247 
OT:RR:CTF:CPMM H293247 RGR 

CATEGORY: Classification 
TARIFF NO.: 9017.20.8080 

MR. GREG MONTGOMERY 

ATTORNEY-IN-FACT 

OEC GROUP 

11960 WESTLINE INDUSTRIAL DRIVE 

ST. LOUIS, MO 63146 

RE: Revocation of NY N239783; Tariff classification of hot max soapstone 
holder with soapstone 

DEAR MR. MONTGOMERY: 
This letter is in reference to one ruling letter issued by U.S. Customs and 

Border Protection (“CBP”) concerning the classification under the Harmo
nized Tariff Schedule of the United States (“HTSUS”) of a hot max soapstone 
holder. Specifically, in New York Ruling Letter (“NY”) N239783, dated April 
10, 2013, CBP classified a hot max soapstone holder in subheading 
7116.20.40, HTSUS. We have reviewed NY N239783 and found it to be in 
error. For the reasons set forth below, we are revoking NY N239783. 

Pursuant to 19 U.S.C. § 1625(c)(1), a notice was published in the Customs 
Bulletin, Volume 52, No. 18 on May 2, 2018, proposing to modify NY 
N239783, and any treatment accorded to substantially similar transactions. 
No comments were received in response to this notice. 

FACTS: 

In NY N239783, CBP described the merchandise as follows: 
Model 22025 is the Hot Max Flat Soapstone Holder. The holder consists of 

a steel body, threaded collar that tightens the soapstone in place, and a pocket 
clip. In its imported condition there is a flat rectangular piece of soapstone 
housed within the holder. This item is used for marking metals and dark 
materials, and will not burn off even under extreme heat caused by welding 
and cutting. 

ISSUE: 

What is the proper classification under the Harmonized Tariff Schedule of 
the United States (“HTSUS”) of the hot max soapstone holder? 

LAW AND ANALYSIS: 

The classification of merchandise under the HTSUS is governed by the 
General Rules of Interpretation (“GRI”). GRI 1 provides, in part, that “for 
legal purposes, classification shall be determined according to terms of the 
headings and any relative section or chapter notes....” In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings and 
legal notes do not otherwise require, the remaining GRIs may then be applied 
in order. 

The 2018 HTSUS provisions under consideration are as follows: 

http:7116.20.40
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6802 Worked monumental or building stone (except slate) and articles 
thereof, other than goods of heading 6801; mosaic cubes and the 
like, of natural stone (including slate), whether or not on a back
ing; artificially colored granules, chippings and powder, of natu
ral stone (including slate): 

* * * 

6815 Articles of stone or of other mineral substances (including carbon 
fibers, articles of carbon fibers and articles of peat), not else
where specified or included: 

* * * 

7116 Articles of natural or cultured pearls, precious or semiprecious 
stones (natural, synthetic or reconstructed): 

* * * 

9017 Drawing, marking-out or mathematical calculating instruments 
(for example, drafting machines, pantographs, protractors, draw
ing sets, slide rules, disc calculators); instruments for measuring 
length, for use in the hand (for example, measuring roots and 
tapes, micrometers, calipers), not specified or included elsewhere 
in this chapter; parts and accessories thereof: 

In understanding the language of the HTSUS, the Explanatory Notes 
(“ENs”) of the Harmonized Commodity Description and Coding System may 
be utilized. The ENs, although not dispositive or legally binding, provide a 
commentary on the scope of each heading, and are generally indicative of the 
proper interpretation of the Harmonized System at the international level. 
See T.D. 89–90, 54 Fed. Reg. 35127 (Aug. 23, 1989). 

The General ENs to chapter 90 state that the chapter covers a wide variety 
of instruments that are used mainly for scientific purposes, for specialized 
technical or industrial purposes or for medical purposes. According to the 
General ENs to chapter 90, the chapter includes “instruments and apparatus 
designed for certain specifically defined uses (surveying, meteorology, draw
ing, calculating, etc.).” The General ENs also state that “[t]here are certain 
exceptions to the general rule that the instruments and apparatus of this 
Chapter are high precision types,” and provide a non-exhaustive list of ex
amples. The ENs to heading 9017, HTSUS, indicate that, “[m]arking-out 
consists in marking construction lines, etc., on the surface of a part to be 
machined, sawn, etc.” and that marking-out instruments include “scribers.” 

In NY N239783, the soapstone holder was classified in heading 7116, 
HTSUS, as “[a]rticles of natural or cultured pearls, precious or semiprecious 
stones (natural, synthetic or reconstructed).” Prior to March 2012, the Annex 
to the ENs to chapter 71 listed soapstone (a variety of natural steatite) as a 
precious or semiprecious stone. Noting the discrepancy with the EN to head
ing 71.03, which excludes steatite from the heading as a semi-precious stone 
in favor of heading 68.02 in accordance with note 2 to chapter 68, the 
Harmonized System Committee (“HSC”) deleted the terms “soapstone” and 
“steatite” from the Annex to the ENs to chapter 71 identifying precious or 
semiprecious stone. Accordingly, articles of soapstone or steatite are not 
included in chapter 71. 

Notwithstanding the change in the Annex to the ENs to chapter 71, we find 
that NY N239783 incorrectly classified the instant merchandise because it 
only examined the soapstone chalk inside the holder and did not account for 
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the steel holder housing the soapstone. Thus, pursuant to GRI 1, we must 
determine under which heading the entire soapstone holder, which includes 
the soapstone chalk, is classified. 

The purpose of a soapstone holder is to mark metals, wood or brick for 
measurements and to indicate where to cut, saw, paint, etc. for welding or 
other industrial purposes. Soapstone chalk can be used for marking metals 
during the welding process.1 To keep soapstone chalk intact and easier to use, 
welders utilize a soapstone holder to ensure that the soapstone will not break 
if dropped.2 A soapstone holder also prevents soapstone chalk from wearing 
down as the welder carries it around in his or her pocket.3 The instant 
merchandise is imported with a rectangular piece of soapstone housed within 
the holder as a complete item ready for use. Similar to the exemplars in the 
General ENs to chapter 90, the instant merchandise is used for technical or 
industrial purposes to mark metals, wood or brick for measurements and to 
indicate where to cut, saw, paint, etc. for welding or other industrial pur
poses. Moreover, like the exemplars in the General ENs to chapter 90, the 
soapstone holder is an instrument designed specifically for drawing and 
marking on metals and other materials for industrial uses such as welding 
and metal cutting. In particular, the instant merchandise is similar to the 
exemplars in the EN to heading 9017. “Marking-out” is described in the ENs 
to heading 9017 as “marking construction lines, etc., on the surface of a part 
to be machined, sawn, etc.” This is precisely how the soapstone holder with 
soapstone will be used to mark metals and other surfaces for cutting, sawing, 
measuring, etc. for industrial purposes. Moreover, the soapstone holder with 
soapstone serves the same purpose as a scriber, which is set forth as an 
exemplar in the EN to heading 9017. According to the Merriam-Webster 
Online Dictionary, a scriber is “a sharp-pointed tool for making marks and 
especially for marking off materials (such as wood or metal) to be cut.”4 Based 
on the foregoing, we find that the instant soapstone and holder is a marking-
out instrument classified in heading 9017, HTSUS, which provides for 
“[d]rawing, marking-out or mathematical calculating instruments.” 

HOLDING: 

Pursuant to GRIs 1 and 6, the hot max soapstone holder in NY N239783 is 
classified in heading 9017, HTSUS, specifically in subheading 9017.20.8080, 
HTSUSA (Annotated), which provides for “[d]rawing, marking-out or math
ematical calculating instruments (for example, drafting machines, panto
graphs, protractors, drawing sets, slide rules, disc calculators); instruments 
for measuring length, for use in the hand (for example, measuring rods and 
tapes, micrometers, calipers), not specified or included elsewhere in this 
chapter; parts and accessories thereof: Other drawing, marking-out or math
ematical calculating instruments: Other: Other.” The 2018 column one, gen
eral rate of duty is 4.6% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the internet at www.usitc.gov/tata/hts/. 

1 “Why Do Welders Use Soapstone Chalk?” https://www.nissenmarkers.com/blog/why-do
welders-use-soapstone/ (last visited on Jan. 4, 2018). 
2 Id. 
3 Id. 
4 https://www.merriam-webster.com/dictionary/scriber (last visited on Feb. 12, 2018). 

https://www.merriam-webster.com/dictionary/scriber
https://www.nissenmarkers.com/blog/why-do
www.usitc.gov/tata/hts
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EFFECT ON OTHER RULINGS: 

NY N239783, dated April 10, 2013, is REVOKED. 
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60 

days after its publication in the Customs Bulletin. 
Sincerely, 

MYLES B. HARMON, 
Director 

Commercial and Trade Facilitation Division 

◆ 

NOTICE OF ISSUANCE OF FINAL DETERMINATION
 
CONCERNING SUBDERMAL NEEDLE ELECTRODES
 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 

ACTION: Notice of final determination. 

SUMMARY: This document provides notice that U.S. Customs and 
Border Protection (‘‘CBP’’) has issued a final determination concern
ing the country of origin of Rhythmlink International, LLC’s Subder
mal Needle Electrode. Based upon the facts presented, CBP has 
concluded that the country of origin of the Subdermal Needle Elec
trode is the United States or Japan, depending on the country of 
origin of the needle electrode used in the assembly of the Subdermal 
Needle Electrode, for purposes of U.S. Government procurement. 

DATES: The final determination was issued on July 13, 2018. A 
copy of the final determination is attached. Any party-at-interest, 
as defined in 19 CFR 177.22(d), may seek judicial review of this 
final determination no later than August 30, 2018. 

FOR FURTHER INFORMATION CONTACT: James Kim, 
Valuation and Special Programs Branch, Regulations and Rulings, 
Office of Trade (202) 325–0158. 

SUPPLEMENTARY INFORMATION: Notice is hereby given 
that on July 13, 2018, pursuant to subpart B of Part 177, U.S. 
Customs and Border Protection Regulations (19 CFR part 177, 
subpart B), CBP issued a final determination concerning the 
country of origin of Rhythmlink International, LLC’s Subdermal 
Needle Electrode, which may be offered to the U.S. Government 
under an undesignated government procurement contract. This 
final determination, HQ H296072, was issued under procedures set 
forth at 19 CFR part 177, subpart B, which implements Title III of 
the Trade Agreements Act of 1979, as amended (19 U.S.C. 
2511–18). In the final determination, CBP concluded that the 
assembly and processing in China does not result in a substantial 
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transformation. Therefore, the country of origin of Rhythmlink 
International, LLC’s Subdermal Needle Electrode is the United 
States or Japan, depending on the country of origin of the needle 
electrode used in the assembly of the Subdermal Needle Electrode, 
for purposes of U.S. Government procurement. 

Section 177.29, CBP Regulations (19 CFR 177.29), provides that a 
notice of final determination shall be published in the Federal Reg
ister within 60 days of the date the final determination is issued. 
Section 177.30, CBP Regulations (19 CFR 177.30), provides that any 
party-at-interest, as defined in 19 CFR 177.22(d), may seek judicial 
review of a final determination within 30 days of publication of such 
determination in the Federal Register. 

Dated: July 13, 2018. 

ALICE A. KIPEL, 
Executive Director, 

Regulations and Rulings, Office of Trade. 
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HQ H296072 
July 13, 2018 

OT:RR:CTF:VS H296072 JK 
CATEGORY: Origin 

DAVID S. ROBINSON 

NEXSEN PRUET, PLLC 
4141 PARKLAKE AVENUE 

SUITE 200 
RALEIGH, NC 27612 

RE: U.S. Government Procurement; Title III, Trade Agreements Act of 1979 
(19 U.S.C. § 2511); Subpart B, Part 177, CBP Regulations; Subdermal Needle 
Electrode; Substantial Transformation 

DEAR MR. ROBINSON: 
This is in response to your correspondence of March 29, 2018, requesting a 

final determination on behalf of Rhythmlink International, LLC (‘‘Rhythm
link’’), pursuant to subpart B of Part 177, U.S. Customs and Border Protec
tion (‘‘CBP’’) Regulations (19 C.F.R. § 177.21 et seq.). 

This final determination concerns the country of origin of the Subdermal 
Needle Electrode. We note that Rhythmlink is a party-at-interest within the 
meaning of 19 C.F.R. § 177.22(d)(1) and is entitled to request this final 
determination. 

FACTS: 

Rhythmlink is headquartered in Columbia, North Carolina and manufac
tures and distributes medical devices and provides custom packaging, private 
labeling, custom products, and contract manufacturing to its customers. 

The subject merchandise is a Subdermal Needle Electrode (‘‘Product’’), a 
high-tensile strength stainless steel wire cleared by the U.S. Food & Drug 
Administration (‘‘FDA’’) for performing both stimulating and recording elec
trical conductor functions. The Product serves as a physical connection be
tween a patient and medical diagnostic equipment that records and/or elicits 
neurophysical biopotentials. The FDA classifies and designates the Product 
as a ‘‘needle electrode,’’ defined in FDA regulations as ‘‘a device which is 
placed subcutaneously to stimulate or to record electrical signals.’’ See 21 
C.F.R. § 882.1350. 

Rhythmlink’s fully assembled, packaged Product consists of the following 
six component parts: the needle electrode, the leadwire, a miniscule amount 
of solder, a heat shrink tube, a protective cover for the needle, and packaging. 
Rhythmlink sells the Product in varying lengths and styles, and end users 
can customize the color of the connecting leadwire. The leadwire acts as an 
electrical conductor that transfers low voltage electrical signals from the 
needle electrode to medical diagnostic equipment. You state that the func
tionality of the Product is common to all lengths and is unchanged by the 
color of the pre-connected leadwire. You also state that other varieties of 
needle electrodes are available in the market that are not pre-connected to a 
leadwire. Such needle electrodes may connect to a leadwire without soldering 
by using alligator clips and other removable connectors. Other varieties of 
needle electrodes may utilize wireless transmission, eliminating the need for 
a leadwire altogether. 

You state that Rhythmlink conducts all of the engineering and design of the 
Product in the United States. The engineering and design of the Subdermal 
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Needle Electrode include the following steps: research and development; 
design control; IP generation; regulatory clearances; specifications; engineer
ing drawings; work instructions; tooling, fixtures, and equipment designs; 
functional verification testing; sterilization validation; packaging, sterile bar
rier and shelf life validation; and process validations. 

Rhythmlink outsources the actual manufacturing and production of the 
FDA-compliant needle electrodes (prior to being attached to other compo
nents) to a contract manufacturer of medical devices. The contract manufac
turer manufactures the needle electrode entirely in either the United States 
or Japan using either U.S. or Japanese stainless steel material. You state 
that its production processes are largely proprietary and that the manufac
turing costs are unknown. Under the manufacturing process of the needle 
electrode, a stainless steel wire is cut to precise lengths, and the cut wire 
undergoes precise facet grinding, passivation, and electropolishing. The 
needle electrode is manufactured to Rhythmlink’s precise specifications, with 
three facets ground onto the front end to meet sharpness and insertion force 
requirements. Finally, it is packaged and shipped. The country of origin of the 
needle electrode is marked as either the United States or Japan, depending 
on the country in which it was manufactured. 

The Korean-origin leadwire is a commercially available 26-gauge twisted 
copper wire comprising 19 strands of 38-gauge copper wire with medical 
grade PVC covering. The leadwire is available in a total of 35 color options. 
The Korean supplier of this wire cuts the wire, crimps a socket pin, attaches 
a connector to one end of the wire, and ships the wire to China. 

The needle electrodes from the United States or Japan are exported to 
China for additional assembly and processing. The ‘naked’ end of the Korean 
leadwire is soldered to the needle electrode using Chinese-origin solder, 
which is a mix of tin and copper and represents a quarter of a percent of the 
Product’s cost. You state that the soldering process takes roughly a second, 
substantiated by a video you provided of the process, and that six operators 
can professionally solder 30,000 Products in a day. The soldered Product 
undergoes ultrasonic cleaning and drying (spin and convention drying) in 
bulk. A Japanese-origin heat shrink tube, available in almost 40 different 
diameters, is added to protect the solder joint. A U.S.-origin protective needle 
cover is placed over the needle electrode to prevent accidents. Finally, the 
product is packaged in a Tyvek pouch and cardboard packaging of Chinese-
origin and re-exported to the United States. 

In the United States, the Product is subject to sterilization and a random
ized sampling and testing protocol prior to sale. 

You provided a catalog of Rhythmlink’s products, which includes the Sub-
dermal Needle Electrode. You also provided a detailed process map depicting 
the various processing steps involved in the engineering, manufacture, and 
sale of the Product, along with information on the country in which each step 
occurs and the skill and technology level required for each step. In addition, 
you provided component specifications for the Product. 

ISSUE: 

What is the country of origin of the Subdermal Needle Electrode for pur
poses of U.S. Government procurement? 
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LAW AND ANALYSIS: 

CBP issues country of origin advisory rulings and final determinations as 
to whether an article is or would be a product of a designated country or 
instrumentality for the purposes of granting waivers of certain ‘‘Buy Ameri
can’’ restrictions in U.S. law or practice for products offered for sale to the 
U.S. Government, pursuant to subpart B of Part 177, 19 C.F.R. § 177.21 et 
seq., which implements Title III of the Trade Agreements Act of 1979, as 
amended (19 U.S.C. § 2511 et seq.) (‘‘TAA’’). 

Under the rule of origin set forth under 19 U.S.C. § 2518(4)(B): 

An article is a product of a country or instrumentality only if (i) it is wholly 
the growth, product, or manufacture of that country or instrumentality, or (ii) 
in the case of an article which consists in whole or in part of materials from 
another country or instrumentality, it has been substantially transformed 
into a new and different article of commerce with a name, character, or use 
distinct from that of the article or articles from which it was so transformed. 

See also 19 C.F.R. § 177.22(a). 
In rendering advisory rulings and final determinations for purposes of U.S. 

Government procurement, CBP applies the provisions of subpart B of Part 
177 consistent with Federal Acquisition Regulations. See 19 C.F.R. § 177.21. 
In this regard, CBP recognizes that the Federal Acquisition Regulations 
restrict the U.S. Government’s purchase of products to U.S.-made or desig
nated country end products for acquisitions subject to the TAA. See 48 C.F.R. 
§ 25.403(c)(1). The Federal Acquisition Regulations define ‘‘U.S.-made end 
product’’ as: 

. . . an article that is mined, produced, or manufactured in the United States 
or that is substantially transformed in the United States into a new and 
different article of commerce with a name, character, or use distinct from that 
of the article or articles from which it was transformed. 

48 C.F.R. § 25.003. 
A substantial transformation occurs when an article emerges from a pro

cess with a new name, character or use different from that possessed by the 
article prior to processing. A substantial transformation will not result from 
a minor manufacturing or combining process that leaves the identity of the 
article intact. See United States v. Gibson-Thomsen Co., 27 C.C.P.A. 267 
(1940); National Juice Products Association v. United States, 628 F. Supp. 978 
(Ct. Int’l Trade 1986). 

Courts have held that when the properties and uses of a product are 
predetermined by the material from which it was made, no substantial 
transformation occurs. For example, in Superior Wire v. United States, 669 F. 
Supp. 472 (Ct. Int’l Trade 1987), aff’d, 867 F.2d 1409 (Fed. Cir. 1989), wire rod 
in coils was shipped to Canada where it was drawn into wire. The tensile 
strength of the final product was increased by approximately 30 to 40 percent 
as the rod was reduced in cross-sectional area by about 30 percent and was 
elongated. The court determined that the drawing operation did not result in 
a substantial transformation, pointing out that the properties of the wire rod 
and its uses were determined by the chemical content of the rod and the 
cooling processes used in its manufacture, and that the wire rod dictated the 
final form of the finished wire. 
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For purposes of this ruling, we assume that the country of origin of the 
stainless steel wire used to manufacture the needle electrode is the United 
States or Japan. You assert that the assembly and processing that occurs in 
China, a non-designated country, does not substantially transform the U.S. or 
Japanese-origin needle electrode, claimed to be the essential character of the 
Product, into a new and different article of commerce. 

In HQ 555774, dated December 10, 1990, Customs, a predecessor of CBP, 
ruled that Japanese-origin wire cut to varying length and electrical connec
tors crimped onto the ends of the wire in the United States did not constitute 
substantial transformation. Customs found that the essential character and 
use of the wire before and after the processing was the same, i.e., to conduct 
electrical current. 

In HQ H248851, dated July 8, 2014, CBP held that an Israeli-origin CO2 
tube was not substantially transformed in China when cut to length and 
attached to four other components from Israel and China. CBP found that the 
CO2 tube performed the essential function of the finished product, which was 
the delivery of breath for monitoring the CO2 level in a patient’s breath. By 
way of the assembly process in China, the CO2 tube was attached to other 
components that facilitated its function and did not lose its individual iden
tity in the process. 

Like the operations described in HQ 555774 and HQ H248851, the assem
bly and processing that occur in China are simple and minor processes that 
leave the identity of the needle electrode intact. The soldering of the leadwire 
to the needle electrode occurs in roughly one second. The remaining process
ing of the Product, consisting of cleaning and drying, adding a heat shrink 
and protective cover, and packaging, are likewise simple and minor opera
tions involving highly repetitive, low-skill functions. 

As in Superior Wire, the properties and uses of the Product are predeter
mined by the qualities of the needle electrode itself, which do not change as 
a result of the Chinese assembly and processing operations. The Product’s 
main function is to penetrate the skin or other membrane to allow medical 
diagnostic equipment to record or stimulate neurophysical biopotentials. 
While the presence of a pre-connected leadwire does provide convenience for 
the end user, by eliminating the need to use removable connectors for attach
ing a leadwire, the needle electrode is nonetheless capable of performing its 
main function without a pre-connected leadwire. Prior to any Chinese assem
bly or processing, the needle electrode already meets the definition of the 
FDA regulated ‘‘needle electrode.’’ As in HQ H248851, the attachment of the 
leadwire and other components to the needle electrode may facilitate its 
function, but the needle electrode does not lose its individual identity in the 
process. As a result, we find that the U.S. or Japanese-origin needle electrode, 
rather than the Korean-origin leadwire, determines the essential character of 
the Product. 

We find that the name, character, and use of the needle electrode remain 
unchanged after the attachment of the leadwire and other components. Ac
cordingly, we find that the needle electrode is not substantially transformed 
as a result of the Chinese assembly and processing operations. 

HOLDING: 

The country of origin of the Subdermal Needle Electrode for U.S. Govern
ment procurement purposes is the United States or Japan, depending on the 
country of origin of the needle electrode. 
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Notice of this final determination will be given in the Federal Register, as 
required by 19 C.F.R. § 177.29. Any party-at-interest other than the party 
which requested this final determination may request, pursuant to 19 C.F.R. 
§ 177.31, that CBP reexamine the matter anew and issue a new final deter
mination. Pursuant to 19 C.F.R. § 177.30, any party-at-interest may, within 
30 days after publication of the Federal Register notice referenced above, 
seek judicial review of this final determination before the Court of Interna
tional Trade. Sincerely, 

ALICE A. KIPEL 

Executive Director
 
Regulations and Rulings
 

Office of Trade
 

[Published in the Federal Register, July 31, 2018 (83 FR 36947)] 

◆ 

NOTICE OF AVAILABILITY OF UPDATED PRIVACY
 
IMPACT ASSESSMENT FOR THE SOUTHWEST BORDER
 

PEDESTRIAN EXIT FIELD TEST
 

AGENCY: U.S. Customs and Border Protection, DHS. 

ACTION: Notice of availability. 

SUMMARY: U.S. Customs and Border Protection (CBP) has made 
available an updated Privacy Impact Assessment (PIA) for the South
west Border Pedestrian Exit Field Test. This updated PIA, which 
changes the retention period for certain biometric data gathered 
during the test, was published on the Department of Homeland Se
curity (DHS) Privacy Office’s website on March 5, 2018. 

FOR FURTHER INFORMATION CONTACT: Debra Danisek, 
Privacy Officer, U.S. Customs and Border Protection, at 
debra.danisek@cbp.dhs.gov or (202) 344–1191. 

SUPPLEMENTARY INFORMATION: 
U.S. Customs and Border Protection (CBP) conducted a test to 

collect certain biometric information at the Otay Mesa port of entry 
from December 2015 through June 2016 (‘‘Southwest Border Pedes
trian Exit Field Test’’). This test was announced in a notice published 
in the Federal Register on November 13, 2015 (‘‘2015 Notice’’).1 

CBP published a Privacy Impact Assessment (PIA) for this test on the 
Department of Homeland Security (DHS) Privacy Office’s website on 
November 6, 2015.2 The purpose of the test was to determine if 
collecting biometrics in conjunction with biographic data upon exit 
from the United States would assist CBP in matching subsequent 

1 80 FR 70241. In the 2015 Notice, the test was referred to as the ‘‘Test to Collect Biometric 
Information at the Otay Mesa Port of Entry.’’ 
2 This PIA is available at: https://www.dhs.gov/publication/dhscbppia-027-southwest
border-pedestrian-exit-field-test. 

https://www.dhs.gov/publication/dhscbppia-027-southwest
mailto:debra.danisek@cbp.dhs.gov
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border crossing information records with previously collected entry 
records. The biometrics collected provide CBP with a baseline of 
images collected in a live environment that can be compared with 
existing images. CBP stated in the 2015 Notice and in the PIA that it 
would retain data collected during the test for one year. 

Since the conclusion of the Southwest Border Pedestrian Exit Field 
Test, CBP has continued to explore the best collection methods and 
modalities for a biometric entry-exit program. CBP has found that the 
data collected in the Southwest Border Pedestrian Exit Field Test 
continues to have value because it provides CBP with a rich source of 
data for ongoing analysis in its efforts to implement an effective 
biometric entry-exit program. CBP and its vendors are able to use 
this data for analysis prior to expending additional time and re
sources to test various systems in the field. Therefore, CBP revised its 
retention policy for this data and published an updated PIA on the 
DHS Privacy Office’s website on March 5, 2018. The updated PIA 
provides that CBP is retaining the biometric data gathered under the 
Southwest Border Pedestrian Exit Field Test until April 2020. It 
further provides that CBP is not storing the associated biographic 
information. 

The updated PIA is available at: https://www.dhs.gov/ 
publication/dhscbppia-027-southwest-border-pedestrian-exit-field
test. 

Dated: July 26, 2018. 
DEBRA DANISEK, 

CBP Privacy Officer,
 
Privacy and Diversity Office,
 
Office of the Commissioner.
 

[Published in the Federal Register, July 31, 2018 (83 FR 36947)] 

◆ 

ACCREDITATION AND APPROVAL OF LABORATORY
 
SERVICE, INC., AS A COMMERCIAL GAUGER AND
 

LABORATORY
 

AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 

ACTION: Notice of accreditation and approval of Laboratory Ser
vice, Inc., as a commercial gauger and laboratory. 

SUMMARY: Notice is hereby given, pursuant to CBP regulations, 
that Laboratory Service, Inc., has been approved to gauge petroleum 
and certain petroleum products and accredited to test petroleum and 
certain petroleum products for customs purposes for the next three 
years as of June 12, 2017. 

http:https://www.dhs.gov
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DATES: The accreditation and approval of Laboratory Service, 
Inc., as commercial gauger and laboratory became effective on June 
12, 2017. The next triennial inspection date will be scheduled for 
June 2020. 

FOR FURTHER INFORMATION CONTACT: Melanie Glass, 
Laboratories and Scientific Services Directorate, U.S. Customs and 
Border Protection, 1300 Pennsylvania Avenue NW, Suite 1500N, 
Washington, DC 20229, tel. 202–344–2029. 

SUPPLEMENTARY INFORMATION: Notice is hereby given 
pursuant to 19 CFR 151.12 and 19 CFR 151.13, that Laboratory 
Service, Inc., 11731 Port Rd., Seabrook, TX 77586, has been 
approved to gauge petroleum and certain petroleum products and 
accredited to test petroleum and certain petroleum products for 
customs purposes, in accordance with the provisions of 19 CFR 
151.12 and 19 CFR 151.13. Laboratory Service, Inc., is approved 
for the following gauging procedures for petroleum and certain 
petroleum products from the American Petroleum Institute (API): 

API Chapters Title 

3 ............................ Tank gauging. 

7 ............................ Temperature determination. 

8 ............................ Sampling. 

12 .......................... Calculations. 

17 .......................... Maritime measurement. 

Laboratory Service, Inc. is accredited for the following laboratory 
analysis procedures and methods for petroleum and certain petro
leum products set forth by the U.S. Customs and Border Protection 
Laboratory Methods (CBPL) and American Society for Testing and 
Materials (ASTM): 

CBPL No. ASTM Title 

27–08 ............. 

27–48 ............. 

N/A ................. 

D86 

D4052 

D1364 

Standard Test Method for Distillation of Pe
troleum Products. 

Standard Test Method for Density and Rela
tive Density of Liquids by Digital Density 
Meter. 

Standard Test Method for Water in Volatile 
Solvents (Karl Fischer Reagent Titration 
Method). 

Anyone wishing to employ this entity to conduct laboratory analy
ses and gauger services should request and receive written assur
ances from the entity that it is accredited or approved by the U.S. 
Customs and Border Protection to conduct the specific test or gauger 
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service requested. Alternatively, inquiries regarding the specific test 
or gauger service this entity is accredited or approved to perform may 
be directed to the U.S. Customs and Border Protection by calling 
(202) 344–1060. The inquiry may also be sent to 
CBPGaugersLabs@cbp.dhs.gov. Please reference the website listed 
below for a complete listing of CBP approved gaugers and accredited 
laboratories. http://www.cbp.gov/about/labs-scientific/commercial
gaugers-and-laboratories. 

Dated: July 2, 2018. 

DAVE FLUTY, 
Executive Director,
 

Laboratories and Scientific
 
Services Directorate.
 

[Published in the Federal Register, August 02, 2018 (83 FR 37821)] 

◆ 

AGENCY INFORMATION COLLECTION ACTIVITIES: 

Visa Waiver Program Carrier Agreement 

AGENCY: U.S. Customs and Border Protection (CBP), Department 
of Homeland Security. 

ACTION: 60-Day notice and request for comments; extension of an 
existing collection of information. 

SUMMARY: The Department of Homeland Security, U.S. Customs 
and Border Protection will be submitting the following information 
collection request to the Office of Management and Budget (OMB) for 
review and approval in accordance with the Paperwork Reduction Act 
of 1995 (PRA). The information collection is published in the Federal 
Register to obtain comments from the public and affected agencies. 

DATES: Comments are encouraged and will be accepted no later 
than September 25, 2018 to be assured of consideration. 

ADDRESSES: Written comments and/or suggestions regarding 
the item(s) contained in this notice must include the OMB Control 
Number 1651–0110 in the subject line and the agency name. To 
avoid duplicate submissions, please use only one of the following 
methods to submit comments: 

(1) Email. Submit comments to: CBP_PRA@cbp.dhs.gov. 
(2) Mail. Submit written comments to CBP Paperwork Reduction 

Act Officer, U.S. Customs and Border Protection, Office of Trade, 
Regulations and Rulings, Economic Impact Analysis Branch, 90 K 
Street NE, 10th Floor, Washington, DC 20229–1177. 

mailto:CBP_PRA@cbp.dhs.gov
http://www.cbp.gov/about/labs-scientific/commercial
mailto:CBPGaugersLabs@cbp.dhs.gov
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FOR FURTHER INFORMATION CONTACT: Requests for addi
tional PRA information should be directed to Seth Renkema, Chief, 
Economic Impact Analysis Branch, U.S. Customs and Border Protec
tion, Office of Trade, Regulations and Rulings, 90 K Street NE, 10th 
Floor, Washington, DC 20229–1177, Telephone number (202) 
325–0056 or via email CBP_PRA@cbp.dhs.gov. Please note that the 
contact information provided here is solely for questions regarding 
this notice. Individuals seeking information about other CBP pro
grams should contact the CBP National Customer Service Center at 
877–227–5511, (TTY) 1–800–877–8339, or CBP website at https:// 
www.cbp.gov/. 

SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on the proposed and/or 
continuing information collections pursuant to the Paperwork Reduc
tion Act of 1995 (44 U.S.C. 3501 et seq.). This process is conducted in 
accordance with 5 CFR 1320.8. Written comments and suggestions 
from the public and affected agencies should address one or more of 
the following four points: (1) Whether the proposed collection of in
formation is necessary for the proper performance of the functions of 
the agency, including whether the information will have practical 
utility; (2) the accuracy of the agency’s estimate of the burden of the 
proposed collection of information, including the validity of the meth
odology and assumptions used; (3) suggestions to enhance the quality, 
utility, and clarity of the information to be collected; and (4) sugges
tions to minimize the burden of the collection of information on those 
who are to respond, including through the use of appropriate auto
mated, electronic, mechanical, or other technological collection tech
niques or other forms of information technology, e.g., permitting elec
tronic submission of responses. The comments that are submitted 
will be summarized and included in the request for approval. All 
comments will become a matter of public record. 

Overview of This Information Collection 

Title: Visa Waiver Program Carrier Agreement.
 

OMB Number: 1651–0110.
 

Form Number: CBP Form I–775.
 

Current Actions: This submission is being made to extend the
 
expiration date with a decrease in burden hours due to updated 
agency estimates on respondents. There is no change to 
information collected or to CBP Form I–775. 

Type of Review: Extension (without change). 

http:www.cbp.gov
mailto:CBP_PRA@cbp.dhs.gov
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Abstract: Section 223 of the Immigration and Nationality Act 
(INA) (8 U.S.C. 1223(a)) provides for the necessity of a 
transportation contract. The statute provides that the Attorney 
General may enter into contracts with transportation lines for 
the inspection and administration of aliens coming into the 
United States from a foreign territory or from adjacent islands. 
No such transportation line shall be allowed to land any such 
alien in the United States until and unless it has entered into 
any such contracts which may be required by the Attorney 
General. Pursuant to the Homeland Security Act of 2002, this 
authority was transferred to the Secretary of Homeland Security. 

The Visa Waiver Program Carrier Agreement (CBP Form I–775) is 
used by carriers to request acceptance by CBP into the Visa Waiver 
Program (VWP). This form is an agreement whereby carriers agree to 
the terms of the VWP as delineated in Section 217(e) of the INA (8 
U.S.C. 1187(e)). Once participation is granted, CBP Form I–775 
serves to hold carriers liable for the transportation costs, to ensure 
the completion of required forms, and to share passenger data. Regu
lations are promulgated at 8 CFR part 217.6, Carrier Agreements. A 
copy of CBP Form I–775 is accessible at: http://www.cbp.gov/ 
newsroom/publications/forms?title=775. 

Affected Public: Businesses.
 

Estimated Number of Respondents: 98.
 

Estimated Number of Total Annual Responses: 98.
 

Estimated Time per Response: 30 minutes.
 

Estimated Total Annual Burden Hours: 49.
 

Dated: July 24, 2018. 

SETH D RENKEMA, 
Branch Chief, 

Economic Impact Analysis Branch, 
U.S. Customs and Border Protection. 

[Published in the Federal Register, July 27, 2018 (83 FR 35674)] 

http:http://www.cbp.gov





